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l\ THE SUPERIGR COURT OF THE STATE QF ARIZONAY
110

i I1 11 1 11\ A1\l) FOR THE C()U1\T\ OF MARICUPA

12
Case No. CV2017-00183 l

I 3
COMMISSIONER ROBFRT BURNS, a
member of the Arizona Coloration
Commission in his ollllciaI capacity.

14
Plaintiff,

15
V

16 11

EMERGENCY MOTION F()R SPEEDY
HEARING AND EXPEDITED RULING
ON DEFENDANTS' MOTION T()
DISMISS PER RI LE 57,
ARlZ.R.CIV.P.17

18
(Honorable James Blomo)

19

ARIZONA PUBLIC SERVICE
COMPANY. an Arizona public service
corporation, and PINNACLE WEST
CAPITAL CORPORATION. an Arizona
corporation. and DONALD BRANDT. an
individual.

l

l
l

20
Defendants.

21

22

23

24

25

26

27

28

Plaintiff. Arizona Corporation Commission Commissioner Robert Burns respectfully

asks the Court. pursuant to Rule 57. Arix.R.Civ.P.. to set an expedited hearing for oral

argument on the DelCndanfs Motion to Dismiss at the earliest date available on the Courts

calendar after the Defendants Reply deadline ofApril 25. 2017. and to decide that motion on

an expedited basis. As the Could will note f rom Commissioner Burns Response and

Objection to Motion to Dismiss ("Response") Filed today. Commissioner Burns seeks

dcclaratoiy relief that he is empowered under the Arizona Constitution to individually issue

i



I and to enloree two subpoenas he issued to compel production of documents and testimony

2 from the Defendants. The subpoenas seek information directly relevant to Commissioner

3 Burns consideration of a substantial customer rate increase Defendant Arizona Public

4

5

Service Company seeks in a pending rate ease application before the Arizona Corporation

Commission ("ACC") (the "APS Rate Case"). As explained in Commissioner Burns

6 8. the infOrmation sought byResponse at pages 6Complaint at paragraphs 7-94 and in his

7 the subpoenas is critical to determining whether and how APSs rate hike requests arc

8 influenced by spending APSs parent. Pinnacle West Capital Corporation. does to help APS

9 The information is also critical to determining if sittingobtain political influence at the ACC.

10 ACC commissioners who may have benefitted directly by millions of dollars potentially

l l Defendants arc disqualified under fundamental duepoured into their ACC campaigns by the

s rate ease. ISle Response. at 8-l 0]. Notprocess standards from further participation in APS

la surprisingly. APS and Pinnacle West would rather the subpoena issues be kept in limbo untilUr.
o
r .
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5(I several actions to frustrate Commissioner Burns in obtaining the information he needs to16

in other proceedings.carry out his constitutional responsibilities in the APS rate ease and17

18

19

20

They first sued in this court to stop the subpoenas (Case No. CV2016-014895) [see Response.

Eths. "D" and "M"]. but when Commissioner Bums prepared to answer and counterclaim

they withdrew their claims and forced Commissioner Burns to life this action. Now. through

their Motion to Dismiss. APS and Pinnacle West have reversed field and seek to keep the21

subpoena matters at the agency before the very Commissioners whose disqualification may be22

And. they have ramped up efforts to push their rate case through as quickly asrequired.23

[Seepossible. entering a "settlement" agreement with a large number of other interveners.24

These attempts to thwart the subpoenas while ramming the rate easeResponse at Fish. "N"l.25

to conclusion are paying of ii This past Friday. a procedural order was issued in the APS Rate26

Case. ordering the commencement of the evidentiary hearing on Monday. April 24. 2()l 7. A27

It appears APS istrue and correct copy of the procedural order is attached as Exhibit A.28

2



l

l in the rate case closed by .lune or July of this year.aiming to try and get a decision

2 andAPSAbsent an expedited consideration by this Court of the Motion to Dismiss.

3 Pinnacle West will continue to press their rate "settlement" FOrward. and Commissioner Burns

4 will be nowhere nearer to the information he needs to protect Arizona consumers and address

5 If  the Motion to Dismiss  isthe critical rate and commissioner disqualif ication issues.

6 resolved quickly. a favorable ruling for Commissioner Burns will allow him to inform the

7 other (`ommissioners. objecting interveners in the APS rate case. and the consumers impacted

8 by the rate case that he is one step closer to obtaining the information lie and the consumers

9 it will give him ammunition for seeking to continue the rate decision untilhe protects need.

10

l l
cf .

12

the subpoena issues are resolved. and will allow him to seek further expedited consideration

of the merits of his claim which may ultimately resolve the Defcndants subpoena objections

and get the (ommission. intcrvenors in the APS Rate Case. and Arizona utility customers the
Q L

andrateaddresstoneed13 information they key commissioner disqualification issues before

uninformed decisions are made.
»
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Rx 16 granted. they will force matters back to the agency level where they claim to now feel most

comlOrtahle.17 If they lose, they will simply have to take on issues of Commissioner Burns

constitutional authority that they had asked this Court to resolve in their earlier lawsuit on an18

and "M""D" (tilings by Defendants in theexpedited basis.' [See Response. al lfxhs.19

withdrawn lawsuit seeking preliminary injunctive relict)].20

The foregoing provides good cause for setting an expedited oral argument on the21

22 Motion to Dismiss and deciding the issues therein on an expedited basis. Pursuant to Rule 57

Ariz.R.Civ.P.. Plainti1l Commissioner Burns requests that this Court "order a speedy hearing23
l

24 of a declaratory judgment action" pursuant to its authority under Rule 57. Ariz.R.(liv.P. and

expedite a ruling on DefendantS pending Motion to Dismiss.25
\
l
l

l2 6
i

27

28

' Counsel undersigned sent counsel tor the Defendants an e-mail earlier today inquiring about
the Delendants willingness to stipulate lo expedited proceedings on the Motion to Dismiss.
hoping to perhaps obtain a stipulation. That discussion is ongoing.
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Finally. because the question of deciding the Motion lo Dismiss expeditiously must

itself be decided promptly. Commissioner Burns respectfully requests the Court to issue lo the

Defendants the Order to Show Cause submitted this day requiring them to respond with any

objections to this motion no later than this Friday. April Zl. 2017.

5

6 DATED this 18th day of April. 20] 7.
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ORIGINAL of the fbrcgoing c-tiled
on this 18th day of April. 2017.E9Ra 16

17

18

COPY of the foregoing served via
TurhoCourt this l 8th day olApril. 2017
to the following parties:

19

20

21

Marv OGradv
Joseph Roth
OSBORN MALEDON, P.A.
2929 N. Central Ave.. Floor 21
Pheonix, AZ 85012

22

23

24

Matthew E. Price
JENNER & BLCOK
1099 New York Ave. NW. Suite 900
Washington. DC 2000 l25

26 A llornevs /Br Defé>11(/a nis

27 Katie Bred low/s/
28
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290] N. (cnt1al Avenue. Suilc l 150
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9 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
10

i ill\ Al\D FOR THE COUNTY OF MARICOPA
l  l

Case No. CV2017-00183 l12 COMMISSIONER ROBERT BURNS. a
member of the Arizona Corporation
Commission. in his official capacity,I 3

I 4

T iPIaintifi.14

l'LAlI\TlllF'S RESPONSE TO
l)EFEl\I)Al\Ts" MOTION T() DISMISS

l 5 v.

16 (Expedited Oral Argument Requested)
II
I
I

:
8

17 (Assigned to the Honorable James T
Blomo)

18

ARIZONA PUBLIC SERViCE COMPANY,
an Arizona public service corporation. and
PINNACLE WEST CAPITAL
CORPORATION. an Arizona corporation. and
DONALD BRANDT. an individual.

19
Dclendants.

20

21

22

23

24

25

26

27

Arizona Corporation Commission ("ACC") Commissioner Robert Bums asks the

Court to exercise its authority under the Arizona Constitution and the Uniform Declaratory

Judgments Act. A.R.S. § 12-1831. Hz seq., to decide the Powers the Arizona Constitution

grants him to issue and enforce investigatory subpoenas as pair of ACC ratemaking and

Rulemaking proceedings. IComplainL at "1s 5-6, 109-1 l 6]. A ripe dispute exists between the

parties over Commissioner Burns constitutional and statutory authority to issue and enlOree

two subpoenas requiring records and testimony from the Defendants. [See Complaint at '111.s 7-

108 and Ex. 4 . And. Arizona precedent provides multi Le ire pendent reasons wh 1 thel
28



I discretionary doctrines of primary jurisdiction and exhaustion of remedies cannot apply. such

2 as: 1) the issues presented here fall squarely in the traditional jurisdiction of the courts to

3

4

5

6

7

8

because
9

10

I l

12

13

14
1.

l5

interpret constitutional provisions, arc not constitutionally delegated exclusively to the ACC.

and require no special agency expertise: 2) the issues presented are questions of Commissioner

Burns constitutional jurisdiction: 3) the doctrines limit judicial appeals by parties to an agency

proceeding, not the relief requested by an elected member of the agency itself who has

individual governmental Powers, 4) the administrative process here is, at best. permissive; 5)

there is no pending proceeding to exhaust; and 6) the administrative process would he futile.

Those doctrines are especially inapplicable Defendants Arizona Public Service

Company ("APS") and Pinnacle West Capital Corporation ("Pinnacle West") previously

conceded the Courts power to decide these issues without awaiting any administrative ruling.

and have just recently reversed course hoping lo delay disclosures harmful to APS before it

gets its latest round of substantial rate increases pushed through the ACC. The Court should

act quickly..just like APS originally said it could. and address Commissioner Burns claims.

Commissioner Burns Seeks a Ruling on the Broad Subpocna Powers Arizona's
Framers Individually Granted Hint in the Arizona Constitution.

16 Arizonas constitutional framers created the ACC as Arizona s loux1h branch of state

17

18

19

2()

21

22

23

24

25

26 consumer."

27

government. and gave its elected members a unique combination of sovereign executive.

legislative and judicial Powers. See, Ag. Ariz.Const.. art. XV, §§ 3-5. 13-14 17, 19; Size v.

Tucson Gas E/ec. Light & Power Co., 15 Ariz. 294. 305 (1914) ("The functions of the

Corporation Commission are not confined to any of the three departments named [lcgis1ative.

executive and judicial branches], but its duties arid Powers pervade them all . .."): see Ariz.

Corp. Comm'n v.Arid. ex rel. Woof/s.171 Ariz. 286. 290-291 (1992) ("Woo(l\"). The tramcrs sought

to overcome the undue influence large corporations had wielded against consumer interests iii

traditional legislative arid judicial arrangements. and intended that the ACC commissioners

provide a uniquely protective form of governmental Powers "primarily for the interest of the

Tucson Gas, E/ec: Light & Power Co.. 15 Ariz. at 308, 138 P. at 786; see also

830 P.2d at 81 1.Woods, 171 Ariz. at 291.

28 The 1ramers focused on preventing corruptionthe ACCs regulatory Powers principally

2



I

I and consumer ovcircaching by "puhlic service corporations. which include privutc utilities

2 T/i(' Making 0/ I/It' A/.i:o/m (011sIil1IIion, 20[like APS] (citing John D. Lcshy.

CommissionerWoods. 171 Ariz. at 290-291.3 Ariz.St.L.I l. 88 (1988); Ariz.Const., art XV

4 Burns elected position is therefore part of the intentional Arizona constitutional check on the

5

6 The two principal constitutional Powers the Arizona Constitution grants the ACC to

7

8 APS can charge consumers, and 2) the authority to set rules and regulations governing the

9 behavior of the utility monopolies. Arizona Constitution at Article XV, § 3 provides:

10

l l

12

la

I
I
a
I
I
I
I
i
I
I

:

y

14

Powers of monopoly utilities like APS.

counter monopoly over:aching are: l) the authority to set limited rates that companies like

The colymralion commission shall love jill power ro, and shall, prescribe just
and reasonable classifications to be used and just and reasonable rates and
cl1al8'es to be made amt collected, by public service coiyzorations within the state

for service rendered therein, amt make reasonable rules, regulations, and orders,
Br lvliiclz such corporations shall be governed in the transaction of business
within the state. ... and make and enforce reasonable rules, regulations, amt
orders tor the convenience. comtbrt. and safety. and the preservation of the health.
of the employees and patrons of such corporations;

l 5
(emphasis added); see also Woods, 171 Ariz. at 290-291 .

16
Recognizing that the ACC commissioners would need full disclosure and transparency

17
into monopoly activities to fulfill their rate-setting and Rulemaking Powers, the Constitution

18
further expressly delegated the commissioners broad investigatory Powers. including subpoena

19
and deposition Powers. Ariz.Const., art. XV. § 4. The Constitution is clear that these Powers

20
are delegated not just to the ACC, but also separately to each of the individual members like

21
Coin missioner Burns. The Arizona Constitution states at Article XV, § 4:

22

23

24

25

26

27

The corporation commission. and the several members thereof: shall have ])()l1'('l
to inspect am/ investigate the property, books, papers, lmsilress, lnefliods, and
affairs o1 any corporation whose stock shall be offered for sale to the puhlie and
of any public service corporation doing business within the slate. and /or 1/10
purpose of the ¢of11mission, am/ o/thc several members llrereo/Q shall have f/Ir'
power of a court ofg¢'nerul iurisrlicfion to enforce the atremlunce of wit/iess¢'s
um/ the production of evidence by subpoena. attachment. and punishment. which
said bovver shall extend throughout the slate. Said commission shall have power to
take testimony under commission or deposition either within or without the state.

28 40-24 l each commissioner"see also A.R.S. (§ may conduct inspections of(emphasis added);

3



I The Arizona Supremecorporate books or examinations under oath of corporate officials).

2 Court has affirmed that this provision entitles Commissioner Burns not only to investigate the

3 records and operations oiAPS, but also of its affiliated companies like Pinnacle West. Woods.

171 Ariz. at 295.4 Thus, the questions Commissioner Burns raises in his Complaint about a

s5 commissioners power to issue and enforce an investigatory subpoena (see Complaint. at

6 109-1 I 6) implicate Powers derived directly from the Arizona Constitution that must be

7 answered by interpreting the constitutional framers intent.

8 Heart of a Commissioner's11. The Subpoenas at Issue Seek lfvidcnce at the
Constitutional Responsibilities.

9

I ()

l l

12

la

14

l 5

16

17

Commissioner Burns investigatory Powers are exceedingly broad.' Indeed:

... courts give the Commission "wide berth" when they review the validity of
Commission investigations. [citation olnitted]. In fact. "an appropriately
empowered agency 'can investigate merely on suspicion that the law is being
violated. or even just because it wants assurance that it is not."' [citations
omitted]. In other words, "the Commission must be free without undue
interference or delay to conduct an investigation which will adequately develop
a factual basis lOt a determination as to whether particular activities come within
the Commission's regulatory authority." SEC v. Brigac/0011 Scorc/1 Disrriln Co.
480 F.2d 1047. 1052-53 (2nd Cir. 1973). See also EEOC \. K/osle/. C`/.IIi5eLI(/..
939 F.2d 920. 922 (l ltd Cir. 1991 ) (court must enforce subpoena if agency
makes plausible assertion of jurisdiction and information sought is not plainly
incompetent or irrelevant to any lawful purpose of the agency).

18 As set forth inCory). C0/m11'11. 199 Ariz. 303. 305 (App. 2000).3Cfzrriziglon i. Ariz.

19

20

21 ACCs oversight. [See Complaint. at

22

23

Commissioner Burns detailed Complaint. he has multiple reasons to believe that the

subpoenas will help him adequately develop a factual basis for determining matters within the

'II'lis 7-l()6]. The fOllowing summarizes some of them.

Commissioner Burns issued the two disputed subpoenas only alter concerns

crescendoed during the 2()l 4 ACC election that APS was attempting to use the financial might

24

25

26

i The constant exposure to such deep scrutiny is the price APS and Pinnacle West pay for the
special economic benefits of being a state-sanctioned monopoly. Woods. 171 Ariz. at 290;
Davis \. Corp. Co/nm'n,96 Ariz. 215. 218 (1964) ("lhe monopoly is tolerated only because it
is to be subject to vigilant and continuous regulation by the Corporation Commission.....")

27

28
2 Note that the reference in Carrington to courts "review[ing] the validity of Commission
investigations" is itselfa tip-otTthat such matters are not consigned to agency review.

4



l it earns off utility customers for undue political inlluencc. That race saw some $3.2 million

2 spent by "dark money"

3

4

5

independent expenditure groups lIEGs") hath to defeat candidates

widely viewed as disfavored by APS and to support candidates widely seen as APS-hacked.

[See Exs. "IN"; Ex. at 4-833. The source of the "dark money" support. which dwarted

the amount of campaign funds normally spent on ACC races, is generally suspected to be APS

6 or its parent. Pinnacle West. [See if/.] Yet. when Commissioner Bums sought voluntary

7 disclosure by APS and Pinnacle West of their roles in the dark money contributions. they
D..

8 refused. [See Ex.

9

As is theIT

.at Exs. "-al.

The decision Hy a regulated monopoly and its parent to keep secret tinaneial and other

efforts to orchestrate political victories for their favored candidates is troubling.

l  l

12

events.l 3

l14

l 5 1

l

l16

companies refusal to disclose how they structure the ubiquitous "marketing" and "charitable"

spending that results in APS branding on public buildings and government or community

Commissioner Burns has heard the repeated cry of incredulous APS consumers

wondering why they are paying to have a regulated monopoly, who needs no marketing to gain

customers, spend so heavily on public events of no direct value to its consumers. He has heard

objections to torced political speech. complaining that APS and Pinnacle West increase

customer rates only to use millions in revenues to support political candidates the companies17

18 favor. but which individual consumers may not.

The consumer concerns are well justified.19 After all. Pinnacle West publicly

acknowledges in securities filings that "[w]c derive essentially all four revenues and earnings20

21

22

from our wholly-owned subsidiary. APS." [See Ft. (excerpts of Pinnacle West I()-K) at

3]. So, even if. as APS contends. the political charitable and marketing spending comes from

Pinnacle Wests income. Pinnacle Wests almost exclusive reliance on APS revenues means23

CommissionerAlso.monies earned off APS customers.its political spending depends on24

25

26

27

28

The numerous exhibits attached to and referenced in this Response do not convert the
motion to one for summary judgment because they were either matters appended to the
complaint. are matters of public record, or elaborate on matters alleged specifically in the
Complaint and that Defendants are already on notice of. See Sl/.(!legi(. Dev. & (0Iislr., ]/in: r.
71/1 & Ro0.se\0/I Pnrlnc>1s, LLC.224 Ariz. 60. 64 (App. 2()l 0).

5



I Burns is motivated by his first-hand experience with APS effectively using the threat that it

2 will pull funding of government events to motivate another government official to express

3 support to Commissioner Bums on ACC business APS wished to influence.

4

5

6

7

general election races in Arizona for Secretary of

"records involving certain Pinnacle West

8

Equally disconcerting. Pinnacle West has publicly announced that it received grand jury

subpoenas from the United States Attorney Tor the District of Arizona seeking "information

principally pertaining to the 2014 statewide

State and for positions on the ACC." including

oflieers and employees. including the Companvs Chief lxecutivc Officer [Defendant Brandel.

as well as communications between Pinnacle W est personnel and a tormer ACC9
] :

Ex.Commissioner." Finally. APS and Pinnacle West[See Complaint at 'll 81;l() . al .27].

recently announced that they will remain very active in political campaign spending, and thatl l

in 2016 Pinnacle West spent over S10 million to support political speech groups or influence12

Whileelections. refusing to disclose any involvement in the "dark[See Ex. "F" at 4-5].13

14

l 5

money" spending of 2014. APS and Pinnacle West promise they will not relent in attempts to

influence ACC elections. The ongoing risk o1 APS financially "capturing" commissioners

poses a clear and present danger to APS utility consumers.16

I) APS and Pinnacle West factor theirAll the foregoing raise legitimate concerns that:17

18

19

20

21

22

23

24

25

expected costs for political spending. "marketing" and lohhving into their ACC proposed rate

calculations: 2) APS and Pinnacle Wests investments in commissioners require commissioner

disqualifications in APS matters; 3) APS and Pinnacle West may have violated Arizona law

and coordinated "dark money" contributions to gain the allegiance olsitting commissioners: 4)

APS and Pinnacle West embrace efforts to financially "capture" commission seats that

Arizona consumers cannot effectively counter without effective mandatory transparency and

disclosure rules: and 5) APS may be hiding behind its "parent" to conceal unlawful or at least

publicly suspect efforts to unduly influence commissioners in their favor. These issues

squarely fall within the concerns that can arid should be addressed Hy all ACC commissioner.26
A. Rate Making Issues.

27

APS and Pinnacle West contend they do not make campaign expenditures. or politically
28

6



l influential marketing or charitable contributions. from Al'Ss funds. but only from Pinnacle

Wests income.2 However, this accounting sleight of hand docs not lessen the tidal certainty l
1

3 that APSs rate requests to the ACC arc intended and calculated to provide sufficient excess

4 As noted above. the many millions Pinnacleratepayer revenue to pay just such expenses. l
i
l

l

l5

6
i

i7

West apparently spends to support or oppose political candidates or causes, and to grease

wheels with government ollicials by supporting their local civic events. must come from APS

ratepayer payments » the nearly exclusive source ola ll income to Pinnacle West.

Moreover, Pinnacle West regularly publishes financial performance expectations8

concerning dividends, earnings arid even return on equity for its shareholders. prospective9

l

i

l

shareholders. potential business partners and potential financing sources* Pinnacle West evenlo

provides prospective investors details of its ACC rate hike requests, and in a recent forecastl l

discussing the current APS rate-setting case. Pinnacle West announced its "indicated annual12

i

i

l[n'. at 8-l7; 2()].dividend is 376° per share: targeting 5% annual dividend growth."la
l

l
lAnticipated dividends, net earnings arid returns are logically determined only (1./ie/.14

To forecast dividends. earnings.Pinnacle West subtracts its anticipated eoIporate expenses.l 5

growth or ROE ligurcs, Pinnacle West must first know what it expects to spend in future16

17

18

l
l

l
l
l
l

l
l

l

i

19

periods. including on political contributions. marketing for APS, charitable contributions, or

lobbying. If the resulting post-expense net profits are not enough to meet target goals like its

published 500 annual dividend growth rate. Pinnacle West must either adjust its expense plans

or seek higher net returns on its exclusive source of income - APS revenues. Given that20

Pinnacle West has so regularly engaged in substantial "marketing" spending and indicates it21

will continue to pump millions into election cycles. Pinnacle West shows no sign of adjusting22

lIt must therefOre ensure that the ratepayer income it is generating is sutticient toexpenses.23

24

4
25

26
l

27

28

Pinnacle West frequently issues "lOrvvard-looking statements based on eulTent expectations.
including statements regarding our earnings guidance and financial outlook and goals." [Sec

at 2]. in promoting itself to investors Pinnacle West touts "[annual dividend growth
targets" and its consolidated "return on equity" or RUF figure. l/(1'. at 3]. The ROE helps
describe how Pinnacle West balances profitability. asset management and financial leverage so
investors can assess whether they will receive a desired return on their investment.

7



I cover such expenses and still meet its publicized dividend. earnings and ROE targets.

Pinnacle West can make sure such2 expenses are covered with sutTicient profits to spare

3 by making adjustments to items like the

4

"rate of return" it bakes into its ACC rate requests for

APS. [See l.x. at l l], see A/Lomi Corp. (0/11/11'/1 \ A 1.1:0n(1 ])I 1b. Sc>1.i. (0.. l 13 Ariz.

to a reasonable return ..5 ..") There can he little368. 370 (1976) ("The company is entitled

doubt that Pinnacle West and APS ensure that Al)S6 s rate requests, espeeiallv its "rate of

7

8

9

10

I l

12

la

14

I 5

16

17

return" requests. are set to guarantee Pinnacle West will both have all the monies it plans to

use for political campaign spending and influence peddling, with more than enough left over to

meet its published financial targets. Thus, APS must logically build its rate requests using

planned political speech expense data. This means that the financial and budgeting records

and operational details Commissioner Burns seeks through his subpoenas will likely show that

APS is asking the ACC to approve consumer rate increases designed to reimburse (directly or

indirectly) political expenses even though ratepayers might find such expenditures ollensive.

wasteful or unduly expensive. Proof from APS and Pinnacle West that they are seeking to

ensure coverage of such expenses would demonstrate they are violating ACC policy and

justify downward adjustments o1 APSs rate requests. APS understandably wants to avoid the

downs ide that comes with disc losure. but the subpoenas  seek evidence c r i t ica l to

Commissioner Bums advocating for appropriate rates and protecting consumers paving them.18

B. Commissioner Disqualification Issues.19

20

21

22

23

24

25

In deciding an APS rate ease. the ACC Commissioners exercise. in part. their judicial

function. Stare ex rel. C`o/bin v. Arizona Co177. Comm 'ii. 143 Ariz. 'a I 9. 226 (App. 1984) ("II]n

a rate-inaking proceeding the process by which the Commission gathers evidence through

evidentiary hearings and reaches its ultimate decision is quasi-judicial iii nature."). As

recognized by the U.S. Supreme Court. when elected adjudicatory officers have received a

highly disproportionate share of their campaign support from a party appearing before them,

fundamental due process policies may disqualify them from participating iii the proceeding.
26

556 U.S. 868 (2009). Here. the campaign supportC`apeI.l011 i t A.7 M(r.s.sev Coal Co. [11c...
27

clandestinely given to Commissioners Forese and Litt le i i i  2014. arid the enormous spending
28

8



l

2

3

Pinnacle West openly used its APS revenues for in support of Co1nlnissione1s Tobin and Dunn

in the 2016 election raise substantial disqualification issues under the C(//)w/oI1 standard.

Alter all. current Commissioners Forest and Little were reportedly the bcncliciaries of

4 some $3.2 million in "dark money" lEG spending in 2014 while their own campaign

5 committees spent. according to state records. just $269,550.00 and $260,573.32 respectively.

l.x.6 The campaign expenditure reports of the Arizona[Sect "C" at 4-6; Exs. "H" and "I"].

7

8

Secretary of Stale credit Commissioner Forese with $492.637.0() in direct, supportive lEG

expenditures. and Commissioner Little with $494,l 38.00, almost double the amounts their

9

10

l l

(ap@I.IoI7.12

la

14

l 5

16

own campaign committees expended. [Sea id.] If that money came from Pinnacle West/APS.

the over 180% increase in campaign support could trigger disqualification of Commissioners

Forest and Little 1iom the APS rate case and other proceedings impacting APS under

S00 Capvrlon. 556 U.S. at 873-890 (requiring disqualification when part)"s

contributions iii support of judicial candidates election campaign was 3 times the candidates

own committee expenditures.) The connection otCommissioners Forese and Little to the dark

money already motivated a motion to disqualify those commissioners in an earlier APS rate

request case which APS withdrew after the motion was tiled. [See Exs. and at l ll.

Moreover, while Pinnacle West lavishly spent APS-generated money in support of17

at18

5-6; Ex.

Commissioners Tobin and Dunn in the 2016 campaign in a very public display [see Ex.

"K" at l-2], the total of around $4 million it apparently contributed to help get them19

20
/

21

22

23

elected helped boost their lEG support to 25 times their own campaign committee spending for

Commissioner Tobin and over l l times for Commissioner Dunn. [See lx. at l-2; Exs.

"Q" and "R"]. This publicly disclosed spending could equally justify disqualilieation under

Caperlo/1. particularly if the investigation reveals any evidence of even indirect coordination

between APS/Pinnacle West operatives and their campaigns. 524

25
5

26

27

28

In a political chess move proving just how sophisticated the APS/Pinnacle West machine is,
Pinnacle West threw Commissioner Burns onto its misleading "Arizona s Sustainable Solar
leam" ads in 2016 along with Commissioners Tobin and Dunn. [See Ex. at 2]. This was
done without Commissioner l3ums approval or agreement. and as an "independent
expenditure" he could not stop it. Likely hoping to spark negative voter suspicions of

9



will discloseZilldThe documentsl testimony required by the contested subpoenas

2 whether APS or Pinnacle West agents engaged in any direct or indirect coordination with other

3 eommissioners campaigns. which could violate Arizona s election laws. partieularlv lOt Clean

4 Elections candidates. Sec' A.R.S. §§ 16-922 (independent and coordinated expenditures); 16-

94 l 16-943.5 And, it will allow Commissioner Burns to exercise his constitutional duty to

6 protect Arizona consumers and determine whether evidence mandating disqualilieation of any

vote on APS7 s rate request.other €0]T]n]15510l1€1S exists before they

of Nowc.8 and Development Transparency and Disclosure Rules.Investigation

toused itsIf APS has mask political contributions9 relationship with Pinnacle West

funded from the wallets of APS customers. that scandal alone mandates implementation of10

new. robust transparency and disclosure ("I&I)") rules to prevent such clandestine behaviorl l

and keep commissioner candidates honest. independent and accountable to the consumers the12

Commissioner Bums has launched such an investigatoryjustArizona Constitution protects.la

s41.l.Sc>e Complaint at 100-106; Ex. "IRulemaking proceeding (the "T&I) l)ocket").14

hereto] . Investigating the need for. and the most effective designs for such rules tits preciselyl 5

art XV. § 3 to make "reasonable rules.16 within his express Powers under Ariz.Const..

regulations, and orders. by which [public service] corporations shall be governed in the17

It also follows the nationwide "modern trend intransaction of business within the state".18

19

20

21

administrative law and procedure to open regulatory process as broadly as possible to public

input" so that fully educated consumers can help combat the evils o1 "regulatory capture" by

well-heeled regulated entities or special interests. New Ci/zgzr/ar Wireless PCS LLC i Pub.

Uri/s. Com.. 246 Cal. App. 4th 784, 805 n.20. 20] Cal. Rptr. ad 652. 669 (20l6) (citing22

Schwartz. PreveI1l1ng Capture T/zroug/1 Co/1suIn('I. E111/)Ol\€ll11€I1l Programs; Some E\'1de/we23

./iom 1/zszzra/we Rcgu/rzlio/1, in Preventing Regulatory Capture. Special Interest Intluenee and24
Commissioner Burns has2014) at p. 369).How to Limit It (Carpenter 8; Moss edits..

25

26

27

28

hypocrisy given Commissioner I3urns ongoing public dispute with APS/Pinnacle West.
APS/Pinnacle West knew that if their open support did not negatively impact Commissioner
Burns. the advertising would at least help ensure he was a minority of one on the Commission.
Given those facts, Commissioner Bums would not be disqualified from addressing APS issues.

10



I

l appropriately dually issued the disputed subpoenas in the Rulemaking docket [see Complaint.

al2 l s |00-lOl ]. and they will provide Kev. relevant evidence lOt those purposes. as well.

Lil.'1
3 Al'Sls and Pinnacle West's Reversal of Position Seeks to Delay Disclosure That

Might l`pcnd Expedited Approval of their Rate Request.
4

5

6

proceedings.
7

8

A 1ev\. months ago. APS and Pinnacle West acknowledged the Courts Powers lo

resolve the questions Commissioner Bums raises here without further administrative

They asked this Court lo decide Commissioner Burns Powers and stop

enforcement of the same subpoenas in Maricopa County Superior Court Case No. CV20l 6-

014895 (the "APS Lawsuit"). [See Ex. "D" 81 '>. fIls. 12-3 and ll"s 4. 5. 49-56, 58-66, 68 - 711
9

Ex. "M" at 1-2]. But APS tiled that challenge when it still risked having its majority support
10

1 l

12

18

14

I 5

on the ACC eroded in the fall, 2016 elections. After Pinnacle West spent millions in campaign

support. the election went APSs way. encouraging Defendants to withdraw their action. and

now argue instead that the Count must instead leave the issue to the very ACC commissioners

whose disqualification may be required ilthc subpoenaed information is provided.

APSs reversal also coincides with its recent moves to quickly conclude its pending

request to the ACC for substantial rate increases. APS moved expeditiously to secure a

16

17

18

19 "N" and O":

"settlement" among a large number of the participants in its rate case. the hearing procedures

in the rate case are now engaged, and a real possibility exists that APS will try to obtain ACC

commissioner approval of their rate increase within the next two to three months. [See Exs.

Ex.

20

21

22

23

24

(ourts intervention.25

at 8: see also Emergency Motion for Speedy Hearing filed herewith].

This perhaps best explains their switch from advocating a judicial solution to now promoting

an administrative process that has not moved an inch on a motion to quash they tiled on

September 9. 2017. The l)elendants goal to avoid disclosures that may justify deeper

investigation of APSs financial and rate-calculating practices or raise material questions of

commissioner disqualification. before APSs rate hikes passed is best served by avoiding this

However. Commissioner Burns and the public interests he serves have

26 substantial reasons to ensure subpoena compliance before APSs rate case is concluded

lI
l
5

Iv.27 The Doctrines Defendants Rely On Are Not Applicable for Multiple Reasons.

28 Defendants argue that the doctrines of primary jurisdiction and exhaustion of remedies
I

l l



l preclude judicial review. However, those are doctrines of discretionaryjudicial administration

2 that may not be applied summarily. See Ag. (aInp[)@l/ in (`/i(1liriI1. 102 Ariz. 251. 257 (1967)

3 (describing exhaustion doctrine as a rule of  judicial administration subject to numerous

4

5

exceptions)." The doctrines can be applied only when their unique purposes are met, and are

subject to many independent exceptions. several of which apply here. See, Ag., Fm.Inc>Is lm:

Co..6 136 Ariz. at 373 (holding that "[t]he exhaustion doctrine must be applied in each case

7

8

9

with an understanding of its purposes and of the particular administrative scheme involved.")

For example. the Arizona courts hold that the exhaustion and primary jurisdiction

doctrines should not be applied when the question presented is one with which the courts

10 routinely deal and special agency expertise is not needed. See C/1/11/71701/ 102 Ariz. at 257

l l (holding exhaustion not applicable to cases "in which the agene}"s expertise is unnecessary."):

12 Fa/me/5 Ins. Co, 136 Ariz. at 373 (same): (0c0I71.II0 Cir.. 214 Ariz. at 87-88 (declining to

apply primary jurisdiction doctrine where questions were commonly decided by coins and did13

Nor donot require special agency expertise): Mounl(lin Slates. 120 Ariz. at 431-32 (same).14

they apply "where jurisdiction of the agency is being contested." where the agency proceeding15

is merely permissive, not mandatory, where the administrative process could he tuti1e to the16

plaintiff. or "where irreparable harm will be caused to the party by requiring the exhaustion of17

the administrative remedies. Calnpbe//. 102 Ariz. at 257; see Uniivzr. 122 Ariz. at 224 (same):18

Farmers Ins. Co.. 136 Ariz. at 373 (same), Coconino Cry., 214 Ariz. at 86. Every one of these19

exceptions applies to Commissioner Burns claims.20

A.21 Commissioner Burns Seeks Interpretation of his Constitutional Authority,
Which is a Common Court Function Requiring No Agency Expertise.

22
The "doctrine of primary jurisdiction is a discretionary rule created Hy the courts to

23

(1
24

25

26

27

See also Univac Corp. r. Ci/.v Q/.Pl1oeni.\. 122 Ariz. 22(). 224 (1979) (recognizing multiple
situations where exhaustion doctrine does not apply): C04onino CI11.\. it .411ic0. [Inc... 214 Ariz.
82. 90 n.4 (App. 7006) (descr ibing "pr imary jur isdic tion. a discrerionu13° doctrine")
(emphasis in original): Farmers ]11.s. Co. v. Arizo/m S/a/e Land De1) 1., 136 Ariz. 369, 373
(App. l982)(detailing exhaustion exceptions): (am/2l7e/l v. M01/nl(zin Sales Te/. & Tel. Co.
120 Ariz. 426, 431 (App. I 978) ("M0 un1a1.n S1alcs") ("[WJe decline lo apply the discretionary

28
doctrine of primary jurisdiction so as to vest c.rc/usire primary jurisdiction in the Corporation

HCommission."): see also I0Iide/.s i.. Pima CI.r.. 207 Ariz. 576. 578 (App. 2004) (same).

12



;
I

tI effectuate the efficient handling of eases in specialized areas where agency expertise may be

Similaruseful."2 Wondc'/s, 207 Ariz. al 578 (quoting Mozmlui/1 Slrzlcsg 120 Ariz. at 430).

l
3 See Ag. (hmpbcll.deference for special agency cxpenise justifies the exhaustion doctrine.

4 remedies doctrine "where the ageneys expertise is102 Ariz. at 257 (rejecting exhaustion of

5 unnecessary.") Thus, the doctrines are designed to minimize judicial interference in questions

6 specifically delegated by the legislature to determination through an agency holding special

7 expertise. see, e.g., ()rigillal A}2arlmenl Movers, Inc.. 179 Ar iz. at 422, and where the

8 questions presented raise "issues of fact not within the conventional experience o1 judges or

9 cases requiring the exercise of administrative discretion". M01111/a1.11 States. 120 Ariz. at 430.

However, where the questions presented fall within the conventional responsibilities of10

I
! l l

12

the courts or involve the types of issues judges commonly resolve. ceding primary jurisdiction

to an agency or tOreing a party to subject their claims to agency resolution is not appropriate.

See. C`a/iiplwll, l()2 Ariz. at 257, Univac, 122 Ariz. at 224; Mozmmin Stales, l 2() Ariz. at 43 l-13

lhcrc.32; IIbnders, 207 Ariz. at 578. Mountain States provides an apt example ion this case.14

15

16

17

18

19

20

21

22

the court considered whether an individual phone service customcrs tort and contract claims

against a phone service provider should he dismissed as within the primary .jurisdiction of the

ACC and subject to a "detailed investigation and hearing process within the Commission" that

the Arizona Legislature established under A.R.S. § 40-321. et seq. to address customer

complaints with adequacy of phone service. 120 Ariz. at 428. While the cou11 acknowledged

that "it is undeniable that [the plaintillls] c laims do involve the adequacy and method of

telephone service and that such issues are within the Commission's jurisdiction under A.R.S. §

40-203 and § 40-32 l(A)," it found "these issues are not predominant." Id. at 431-32. Rather.

the plainti llls  complaint "deal[t] with much more than the mere manner and means of23

providing telephone service." ](I. at 432.24

25

"the
26

Instead. the "case involve[d] relatively simple tort

and contract issues revolving around a central inquiry: whether. under traditional judicial

principles. [the utility defendants] committed a civil wrong against appellant." ld. Thus.

claims' most important aspects involve facts and theories of tort and contract far afield of the
27

C`ommission's area of expertise and statutory responsihilitv" and which were "the type of
28

l 3



I traditional claims with which our trial courts of general .iurisdietion arc most familial and

2 /(1. There was no need to employ the primary jurisdiction doctrine. ld.capable of dealing."

3 The predominant questions sutTounding Commissioner Burns constitutional authority

4 to issue and enl"o1ce the subpoenas involve interpretation of the state constitution provisions at

Article XV. Sections 3 and 4.5 And. just as in M0m11¢1111 States, deciding such questions is

Moreover. the6 squarely within the traditional role and expertise of the courts. not the ACC.

7 Legislature has enacted no statute granting the ACC exclusive jurisdiction to determine the

So. the most important8 scope of each Commissioner s individual constitutional Powers.

9 aspects of Commissioner Burns claims raise "the type of traditional claims with which our

Mo1InlaiI1Salestrial courts of general jurisdiction arc most familiar and capable of dealing."10

120 Ariz. at 432. Deferral to agene jurisdiction or expertise is inappropriate and unnecessary.l l

B.12 The Dispute Commissioner Burns` Raises Over Elis Jurisdiction Can Never
Be Subject to the Primary Jurisdiction or Exhaustion Doctrines.

la When the question at hand is whether a government official has .jurisdiction or authority

14 to take a particular act. neither the primary jurisdiction nm the exhaustion of remedies

l5 See T/ico E/ec. Coop. \. Ra/sion, 67 Ariz. 358.doctrines preclude immediate judicial review.

16 take certain actions was aof the A(ICs jurisdiction toa question363 (l948) (holding that
17 the Coconinomatter for the eouits and ACC);not subject to the exclusive jurisdiction of

18 CIif.v..214 Ariz. at 86 (exhaustion of remedies does not apply where agency jurisdiction is in

19 190 Ariz. 441, 448 (App.Ba. of Med. Ew1m'I. of Slate of Ari:..issue), Mu/7)/i.v \

20

21

1997) (superior court properly determined jurisdictional bounds of agency even though agency

had not issued a final decision within definition of A.R.S. § 12-90l(2)); .voc also Moullon in

22 of administrativeAriz. 506, 512-13 (App 2003) (doctrine of exhaustionNapolitano. 205

23 remedies not applicable where subject matter jurisdiction of agency was contested).

24 Here. APS and Pinnacle West have dclied Commissioner l3urns subpoenas in large

25 part. contesting that he has no authority to require the withheld information and to compel the

26 Cori missioners 96-98. l()9, and Ex. 4].deposition of their executive. [Sec Complaint at

27 This is the classicBurns disagrees. and asks the Court to decide the jurisdictional question.

28 type oljurisdictional contest excluded from the primary jurisdiction and exhaustion doctrines.

14



I

i
I

l c. The Doctrines of Primary Jurisdiction and Exhaustion Do Not Apply to the
Agency's Request for an Ruling on its Own Powers.

2

3

4

The procedural doctrines Defendants invoke apply only to parties lo an administrative

proceeding. not to the agency and its decision makers. Nor do the administrative proceeding

rules Defendants invoke apply to a sitting commissioner. For example, the Defendants rely on

5
A.R.S. § 40-"58 which provides that "[a]ltcr any Tina] order or decision is made by the

6
commission. an ' Jarful' to the action or )roceediIl" or the attorney "general on behalf of the<5 c

7
. (emphasis added). The statute delineates between thestale may apply lOt a rehearing .

8

9

commission as the decision-making body and the "pane" who must apply Tor a rehearing. The

ACC s administrative rules define who constitutes "Parties" in ACC proceedings. and they do

10
See Ariz. Admin. Code R 14-3-103.not include the eonnnissioners. More, the ACC rule

I l
allowing a witness or person subpoenaed to file a motion to quash with the ACC creates a

12
it does not tie the commissioners to that process orrelief option for subpoenaed parties

13
restrict them in any way from seeking judicial declarations of their constitutional subpoena

l
14

lrights. See Ariz. Admin. Code R14-3-l09(()). The administrative "remedies" are simply not
l15

designed for or limiting upon the Commissioner who is really an extension of the agency.

16
D. The Administrative Process Defendants Invoke is, at Best, Permissive Only.

17 The exhaustion doctrine also never applies where the administrative process invoked is

18 merely permissive or elective and not mandatory. See Ag., Benlivegna i. Powers Sree/ &

19 Wire P1oa'ucrs, Stated another way, a request forInc., 206 Ariz. 581, 585 (App. 2003):

20 . recoursejudicial review is not haired for failure to exhaust administrative remedies "unless

21

22

23

24

to that remedy is required by statute or agency rule." Bomiic/zsen v. Uri/ed Slates. Dap ./. of

I/Ie Ar/11.t. 969 F.Supp. 614. 623 (D.Or. 1997) (emphasis added). As noted above, nothing in

the ACC statutes or rules prevent Commissioner Burns from seeking a declaration of his

constitutional subpoena and investigatory Powers. Administrative exhaustion is not required.

25 Defendants' Motions to Quash Have Been Denied; Waiting is Futile.

26

administrative action.27

28

E.

"'The exhaustion doctrine is concerned with the timing of judicial review of

Wotzrlers, 207 Ariz. at 578 (quoli/ig Mau/ilai/1 Slczles, 120 Ariz. at

429). Where the issue posed to the Court is not a challenge to a still-pending administrative

i l5



I proceeding. the exhaustion doctrine does not apply. See id. ; see also 8o11 I1I.(/150I1 969 F.Supp.

2 at 623 (noting that for exhaustion rule to apply. there must exist "a remedy lo exhaust.") Nor

3

4

is exhaustion required where there was no administrative proceeding pending when the

plaintitlls complaint was tiled. Sec' Co(0/11110 (`n1.r.. "la Ariz. at 86. That is the ease here.

APS fails to disclose that its motions to quash in the APS rate ease have already been5

6

7

8

denied under the ACC procedural order for that case which provides that if a motion is not

decided within twenty (20) calendar days of tiling. it is deemed denied. [See Ex. "P". at 10.

That order had already worked a denial of APSs original motion to quash tiled

The second motion to quash Defendants filed with the
9

Ins. 20-22].

with the ACC on September 9. 2016.

ACC on March 10. 2017 [Motion lo Dismiss. Fish.
10

l I

12

"l]. has also not been acted upon. and

therefore was denied by operation of the procedural order in the pending rate case by March

30. 2017. the same day Defendants filed their Motion to Dismiss. Thus. as to the subpoenas

issued in the rate ease. there is no administrative proceeding left to exhaust.
13

14
Also. even a party to a mandatory administrative proceeding need not continue that

proceeding if  it would be futile or harmful. Coco/zino Cir. 214 Ariz. at 86.
l 5

16
inaction. Commissioner Burns cannot change that.

17

18

The remaining

commissioners allowed both of Delendants motions lo quash to be denied administratively Hy

He is but one vote among five. and has

faced recent attempts to block him from even putting matters on the ACC agenda. Waiting on

something to happen at the agency is futile and prejudicial.
19

The Administrative Procedures Act l)0cs Not Preclude a Court Decision.\7

20
Defendants also argue that Commissioner Burns was unauthorized to issue a subpoena

21 in the T&D Docket because the Arizona Administrative Procedures Act ("APA") at A.R.S. §
22 4l-l023(A) allows only for voluntary disclosure of information in a Rulemaking proceeding.

23 [Motion to Dismiss at 5:3-l2.] Not only would such a rigid rule violate the law recognizing

24 incredibly broad and flexible Rulemaking and discovery Powers in the ACC commissioners.

25

726

27

28

The Arizona courts caution against "imparting an unintended rigidity to the administrative
process" o1 Rulemaking at the ACC and thereby rendering the ACC "inflexible" and incapable
ofdcaling with many of the complex and specialized problems arising within its constitutional
authority. Ariz. C0171 C0/71171 11 \. Palm Sp/ings Ulf/ Co., 24 Ariz. App. 124. 128 (1975).

16
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9t

t

l

2

3

4

5

6 all. Ariz.Clonst.. art. XV. § 4 grants each member of

7

8

9

10

l l

the Delendants argument ignores the superiority of slate constitutional provisions to statutes.

"I Plower vested in the Commission by the Constitution cannot be limited by statute."

A r i ; CoI77. Comm n r Superior (0url. IOS Ariz. 56. 6° (1969); see Ariz.Const.. art. XV. § 6

(legislature is empowered to enlarge. but not decrease, ACC s Powers); M01/nm1.11 Slates, 120

Ariz. at 431. And the Constitution expressly authorizes individual commissioner subpoenas in

support of Rulemaking proceedings. Alter

the commission "the power of a couil of general jurisdiction to enforce the attendance of

witnesses and the production of evidence by subpoena" 1or the enumerated purposes of the

ACC. The purposes constitutionally enumerated at Article XV. § 3 to which those subpoena

Powers refer expressly include: l) "may[ing] reasonable rules. regulations. and orders. by

which such [public service] corporations shall be governed in the transaction of business"; and

2) "maklingl and enlOrcelii l reasonable rules. regulations. and orders for the convenience.12

. patrons of such corporations.comfort. and safety, and the preservation of the health. of the13 l

l

Neither the constitutional provisions.14
1
l
9
lW

15

16

17

18

19

nor the corollary statute authorizing investigations of

Defendants records (A.R.S. § 40-241). express any limitations on the subpoena power just

because the investigation supports Rulemaking. And the constitutionally intended breadth of

commissioner investigatory and Rulemaking Powers, see Carrington, 199 Ar iz. a t 305

(investigatory Powers); Palm Springs Uri/ Co.. 24 Ariz. App. at 128 (Rulemaking Powers).

confirm that the Powers to compel testimony and records expressed in Ariz.Const., art. XV. §

4 are inconsistent with and supersede any statute that might limit Rulemaking investigations to20

The APA is iiTelevant.toothless voluntary productions.21

ConclusionVI.22

23

24

None of the bars the Defendants propose applies to the straightforward declaratory

judgment claim seeking determination of Commissioner Burns constitutional authority to

issue and enforce the subpoenas. The Could must deny the motion to dismiss and move this25

case forward as expeditiously as possible.
26

27

28

17



I DATED this l 8th day of April. 2017.

2

3

BASKIN RICHARDS PLC

/s/ William A. Richardo
William A. Richardo
Alan S. Baskin
Leslie M. Ross
2901 N. Central Avenue. Suite l 150
Phoenix. AZ 85012
Alto/.nevs /Br Pla!IiIi/I.Commi.v.sI01Iw
Robe/I Bl!/IIs

ORIGINAL of the foregoing e-filed
on this 18th day ofApriI, 20] 7.

COPY of the foregoing served via
Turbo Court this l 8th day o1ApriI. 2017
to the following parties:

Marv ()(iradv
Joseph Roth
OSBORN MALEDON. P.A.
2929 N. Central Ave.. Floor 21
Phoenix. AZ 85012
AflorIzcirs./Or Def/éndanls

/s/ Katie Bred low
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Dark Money Drama Is Playing Out At The Arizona Corporation
Commission Ahead Of Primary
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This year's race for Arizonas public utilities commission might as well be called the
"dark money drama."

1" l rd

ca date

Controversy has rocked the commission much oil centered on the influence of
outside actors like the states utilities and the rooftop solar industry There are seven

running for three seats this year- two are Democrats- so there will only
be one primary.

l

3F . .oia '89 Jebatc "It all starts with $3.2 million perceived to have been spent
T

"This cloud has been hanging over this commission." Commissioner Bob Bums said at
recent . .
by a regulated utility to get people on the commission."

wwf o
ow* "'4»4, f

3 91.
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\»- 3
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5)912»
Arizona Public Service (APS) is widely believed to have made socalled "Clark nrunm

. > to support the " .. 1. H otCommissioncrs Tom Forest and Doug
Little. Its become the central question of lhis campaign season. and the cause célébrc
of Bums who is inning for re-election.

(Photo we c1zcc.go\l
.\ri4ona Corporation
C0llln\i$$i()n

As a commissioner. Bums has rcpcutedh asked ANS and its parent eompanv Pinnacle
West ro disclose its political spending. So far the companys CEO has refused. Now Bums plans to subpoena them.

So where do the lour other candidates in the GOP primary stand on this issue?

"You cart call it dark money or you can call it free speech." State Representative Rick Gray said at that debate. citing the
Citizens United Supreme Court decision on corporate spending.

"Ila company has private profits, it is lip to them as far as lm coneemed where to spend ii." s

He said a company should not have to disclose that intbrmalion. either. Gray is not alone in his convictions. Former slate
senator and ally Al Melvin has said the same arid criticized Bums tor insinuating that Mo current commissioners are iii
the pocket otAPS.

http://kjzz.org/content/355514/da rkmoneydramaplayingout-arizona-corporationcommissiona headprima ry
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"I think we do have regulatory capture. but its the solar industry and him (Bums)" Melvin said.

Indeed the group Save Our AZ Solar, which received money from a Solar Citybackcd group, has openly supported
IBums with robocalls and saying "Bums is working to protect Arizona families against big electric companies and

special interests."

In response Bums has said hed prefer the solar industry stay out of the election but ultimately because these are
independent expenditures, he has no control.

a t o m " l S¢l \

Current commissioner Andy Tobin is the third member of the MelvinGrayTobin team. Tobin the fanner speaker of the
state house was appointed this year. He and other commissioners recently suspended Bums APS probe saying the

had questionable ties to the solar industry.

"Go file your subpoena Bob. Ive said that tell times go file it" Tobin said during the August meeting "Im not stopping
you."

Tobin also posed this question to Bums: "lm trying to figure out- is it just because Pinnacle West isnt reporting? Or
(Bums) doesnt want the money spent?"

Tobin has repeatedly lamented that this issue has "ovmed" the cam pain con venation.

APSBums has asked all regulated utilities to voluntarily refrain from spending in elections. . 1u.ed hat.

fumier Superior Court Judge Boyd Dunn- also does not believe APS should have todisclose,The final candidate-
although he is less outspoken than the other candidates.

"These allegations are being made before the dais on the dais between the members and thingsofthat son without any
basis whatsoever other than theprinciple itself" Dunn said.

The Corporation Commissions Powers are extensive and unique. Its a quasijudicial agency responsible for everything
from your water and power bills to securities to the future of renewable energy in Arizona.

. \.
and even an

As scandal has plagued the commission like . ,
EBLp1gb§_into the last election the GOP primary has become a kind of litmus test: how willthesecandidates restore the
public's trust?

Its also drawn fault lines in the conservative ranks as evidenced in a recent exchange between Melvin and Bums during
this months debate.

"Weve got two Democrats running for these three seats who really like what they are hearing from Bob. Its like a three
man team against thefour of us," Melvin said.

To which former state SenatePresident Bums replied: "Heres the Ateam APS team. These guys are on APS side."

The top three candidates in Tuesday's Primary will advance to the general election where voters will decide who they
want on their team.
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APS goes to court against Arizona Corporation Commission in dark money campaign spending fight - ABC15 Arizona4/18/2017

KNXV
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APS goes to court against
Arizona Corporation Commission
in dark money campaign
spending fight
BY:
POSTED!
TAGZ state

Associated Press
8:42 PM, Sep 9, 2016

Share Article

PHOENIX - Arizona Public Service went to court Friday to push back against a subpoena

demanding it produce records disclosing any spending in the 2014 Corporation Commission

election that saw deep involvement by dark money groups.

The utility took two actions late Friday to block the effort by Arizona Corporation

Commissioner Bob Burns to untangle how Arizona Public Service might have influenced the

election.

APS and its parent company, Pinnacle West Capital Corp., asked a judge to declare the

subpoenas invalid, warning that it's willing to go to the U.S. Supreme Court if necessary. It also

asked the Arizona Corporation Commission to quash the subpoenas.

In its court filing, the utility cited the landmark Citizens United ruling at the U.S. Supreme

Court in 2010 that opened the door to unlimited political spending by outside organizations.

The utility has been the subject of ongoing speculation that it spent $3.2 million backing the

2014 elections of two commissioners. The Company won't confirm or deny that it contributed

to groups backing the candidates.

"These subpoenas are unlawful, not related to the stated purpose, and are an inappropriate use

of subpoena power," said Barbara Lockwood, vice president of regulation for APS.

The spending in the 2014 election focused heavily on the presence of rooftop solar in the state.

114http://www.abc15.com/news/state/aps-goestocourtagainst-arizona-corporationcommissionindark-moneycampaignspe nd ring-fight
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Burns has said the alleged campaign contributions make the public look at the commission

"with suspicion and mistrust." He said Friday that he was rewewing the documents.

The commission regulates electricity providers, water companies and other firms that hold

monopoly power in the state, including setting rates. It also oversees securities regulation,

railroad and pipeline safety and facilitates business incorporation. It has executive, judicial and

legislative power over the firms it regulates.

Attorney General Mark Brnovlch in May issued a legal opinion that said a single commissioner

could require regulated utilities to disclose whether they spent money to influence an election.

Burns, who is running for re-election, has been rebuffed by the other four commissioners in his

effort to hire an outside attorney to analyze how outside interests may be influencing utility

regulators' decisions.

Copyright 2016 The Associated Press. All rights reserved. This material may not be published, broadcast, rewritten or

redistributed.

Receive top stories directly to your inbox.

Type your email SUBSLRIBE

Thank you and welcome!

l

AZ lawmakers pass bill limiting ADA lawsuits
The Arizona Legislature passed an amended measure Monday designed to crack down on disability access
lawsuits that opponents say are just shakedowns for quick cash settlements, but gutted a proposed
compromise between businesses and disability groups.

Feds plan above-average release from LakePowell
The federal government said Monday it plans to release all above-average amount of water from a major
reservoir in the Southwestern U.S. this year, but its less than many hoped after a healthy snow season

2/4hhpz// abel5.com/news/state/aps-goes-to-courlagainsl-arizonacorporation-commissionin-dark-moneycampaign-spendingfight
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Hugh L. Hallman
AZ Bar No. 012164
Hallman & Affiliates, P.C.
201 1 North Campo Alegre Road
Suite 100
Tempe, Arizona 8528 l
Direct: (480) 424-3900
hallmanlaw@pobox.com

Ari20na Corporation CommissionORIGINAL
DOCKETED

SEP 1 7 2015

oocnneo HY

David P. Brooks
AZ Bar No. 012645
Brooks & Affiliates, PLC
15]5 North Greenfield Road
Suite 101
Mesa, Arizona 85205
Direct: (480) 890-8195
dbrooks@brooksandaffiliates.com
Altorneysfor Interveners Renz Jennings, William Mundell, and Sur run, Inc.

BEFORE THE ARIZONA CORPORATION COMMISSION

SUSAN BITTER SMITH
C H AI R WO MAN

BOB BURNS
COMMISSIONER

TOM FORESE
COMMISSIONER

DOUG LITTLE
COMMISSIONER

BOB STUMP
COMMISSIONER

DOCKET NO. E-01345A_13-0248
1
II N  TH E  MATTE R  OF  TH E

AP P LI C ATI ON  OF  AR I Z ON A
PUBLIC SERVICE COMPANY F OR
AP P ROVAL OF  NE T ME TE RI NG
COST SHIFT SOLUTION.

APPLICATION F OR REHEARING OF
DECISION no.  75251 ON THE GROUND
TH AT C OMMI SSI ON E R S TOM
F ORESE AND DOUG LITTLE  SHOULD
HAVE RECUSED THEMSELVES OR
BEEN DISQUALIF IE I )  FROM
CONSIDERING THE MATTER BEF ORE
TH E  C OMMI SSI ON

)
)
)
)
)
)
)
)
)
)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
25 Pursuant to A.R.S. § 40-253, Interveners Renz Jennings, William Mundell, and Sur run,

26 Inc., ("Interveners") apply for rehearing of Decision No. 75251, docketed on August 31, 2015.

27 Interveners seek a rehearing because Commissioners Tom Forese and Doug Little should have

28 reused themselves or been disqualified from considering the matter before the Commission.

I



Factual Background

Background on the Pending Matter.

i

l
i

i

1

l

l Recusal or disqualification is required because of (I) the extraordinary amount of funding

2 contributed to buttress Commissioners Forese and Little's 2014 campaigns (and to thwart the

3 campaigns of their opponents), which achieved a significant and disproportionate influence in

4 the 2014 Commission races; and (2) the temporal connection between that spending and the

5 renewed fi ling by APS in this docket causes the probabili ty of actual bias to rise to an

6 unconstitutional level and thereby renders participation by Commissioners Forese and Little as

7 arbiters of this matter violative of Interveners' rights to due process under the United States and

8 Arizona Constitutions and related law. Specif ically, and as more fully set forth below,

9 Commissioners Forese and Little were the beneficiaries of $3.2 million in election support that is

10 generally and objectively believed to have come from, on behalf of, or at the direction of,

l l Arizona Public Service ("APS") or its parent company, Pinnacle West Capital Corporation

12 ("Pinnacle West"). As a result, the due process protections guaranteed by the United States and

la Arizona Constitutions do not permit Commissioners Forese and Little to preside in their quasi-

14 judicial capacity and pass judgment on matters involving APS, the Commissioners' presumptive

15 benefactor. For these reasons, reconsideration should be granted and Commissioners Forest and

16 Little should recuse themselves, or the Commission should disqualify them from participating in

17 the present proceeding.

18

19 A.

20 On July 12, 2013, APS caused this docket to be opened by its filing of In The Matter Of

21 The Application Of Arizona Public Service Company For Approval Of Ne! Metering Conf Shift

22 Solution (the "APS Application"). The APS Application claimed that residential customers who

23 have "distributed generation" solar panels installed on their homes ("DG Customers") receive

24 benefits from connection with the power grid, but do not pay their fair share of the costs of that

25 grid. [See Application, 7/12/2013 at 11' On that basis, APS urged the Arizona Corporation

26 Commission ("ACC" or "Commission") to revise the Net Metering mechanism to cease a

27 claimed "subsidy" that "shifts costs" from DG Customers to other APS customers, and that the

28 I Unless otherwise stated, citations to accord materials are to papers filed in this docket~No.E-0 I345A-13-0248.

I

3
i
i

1

1

2
i

i

i



[Id] AFEC's letter by Mr. Mussi concluded that "[w]e respectfully request that you

l ACC do so without waiting for the next APS rate case to review the Net Metering program. [Id

2 at 4, 7-10, 15] By the time the final public hearing on the matter occurred, APS sought to have

3 the ACC adopt, using the previously created Lost Fixed Cost Recovery mechanism ("LFCR"), a

4 fee that would be applied only to DG Customers. [See APS Comments to Staffs Report and

5 Recommended Order, 11/42013 at 2, 4-6] APS revealed it sought an increased fee of about

6 $56.00 per month on average to be added to DG Customers' power bills. [Id at 4-6]

7 Concurrent with the APS effort, the Arizona Free Enterprise Club ("AFEC"), through its

8 Executive Director, Scott Mussi, entered the discussion. On October 28, 2013, Mr. Mussi

9 submitted a letter to Commissioner Stump in this very docket, setting out AFEC's position on

10 this matter. [See also Combined Appendix of Evidence in Support of Interveners' Applications

l l for Rehearing of Decision 75251 ("Appendix"), exhibit 14] Specifically, the letter stated that

12 AFEC's "position on the [Net Metering] program has been clear from the beginning: providing

13 credits to solar customers that is [sic] not based on the market costs of the power is an unfair

14 subsidy that is being paid for by non-solar ratepayers." [Id at ACC_AR0303] Further, Mr.

15 Mussi's letter stated that AFEC disagreed with the ACC "staffs recommendation that the

16 Commission should postpone action until the next rate case," stating that the factually

17 unsupported "cost shift associated with Net Metering will only grow larger over the next several

18 years."

19 move forward with this vital reform and look to end the hidden subsidies embedded in the Net

20 Meteringprogram." [Id]

21 After APS and Scott Mussi on behalf of the AFEC argued to impose the S56.00 fee

22 immediately and outside a full rate case, the ACC rejected the significant fee increase in a 3 to 2

23 decision, enacted a "compromise" fee of $0.70 per kilowatt hour of panel capacity per month (on

24 average amounting to $4.90 per month) on future DG Customers, and required APS to begin its

25 next rate case on June l, 2015, at which time the issue submitted in this docket would be

26 examined.2 [Decision No. 74202, 12/3/2013 at 29-30] That Order was entered on December 3,

27

28
2 Subsequently, on August 2 l, 2014 (Decision No. 74702): APS successfully persuaded the ACC to postpone its
rate case, thereafter it then reopened this docket, on April 2, 2015, and, as described more fully in the body of this

4
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1

2

3

2013, less than nine months before the August 26, 2014, primary election in which two seats on

the ACC would be contested, and less than a year before the November 4, 2014, general election

at which those two ACC seats would be filled.
l

4 B. "Independent" Money Floods and Impacts the 2014 ACC Election.

5

6

7

8

9

10

l l

12 discussed,

13

14

15

16

17

The race for the two ACC seats in the 2014 cycle included six candidates in the primary

election. In the Republican primary, two of the candidates, Republicans Doug Little and Tom

Forese, were supported by unprecedented expenditures of "independent money," and two of the

candidates, Republicans Vernon Parker and Lucy Mason, were attacked by unprecedented

expenditures of "independent money." From the very outset, media reports began attributing the

unprecedented expenditures to APS or Pinnacle West, both companies subject to ACC

oversight.3 Even the then Chairman of the Commission frequently was faced with, and

the l ikel ihood that the funding source was APS. [Appendix, exhibit 2 at

ACC_AR0027-28; see also exhibit 2 at ACC_AR0093-94 (Commissioner Stump saying on

Facebook "[t]he only two 'special interests' that collectively spent 'millions of dollars' were

APS (Pinnacle West) and TUSK and its solar af'filiates.")] The amounts spent in support of

Forese and Little and in opposition to their opponents, primarily funded by AFEC and Save Our

Future Now ("SOFN"), are set forth in the table and associated campaign finance materials in

Appendix, exhibit 16.4 These organizations spent a total of $l,712,l33.32 on the ACC races in18

19
Application insists that the ACC must now determine to impose a fee on DG Customers and, because of the alleged
urgency do so before the next APS rate case that had been deferred at APS's insistence only eight months before.
[See Motion to Reset, 4/2/2015 ("Reset Application")]

8

20

21

22

23

24

25

The term "unprecedented" is mol loosely used here. As demonstrated by the controversy that arose in the 2012
election cycle in which three ACC seats were contested, the expenditure of independent monies that are or may be
linked, even indirectly. to regulated utilities was viewed as highly unusual. In the 2012 ACC races, the Arizona
Chamber of Commerce and Industry contributed $7,500 to election campaigns of the three successful ACC
candidates. [Appendix. exhibit l 5] Significant concern arose from that contribution when it was revealed that two
of the donors to the Arizona Chamber's campaign hind were two utilities regulated by the ACC: APS and Southwest
Gas Corporation. One news article describing the concerns raised by such "indirect" spending by regulated utilities
is found in the Appendix as exhibit 15. Commissioner Stump was reported to have said utilities should stay out of
political races involving regulators-"l agree with the policy not to get involved in (commission) races." [Id at
ACC_AR0307]26

27

28

'The summary was created from records obtained from the Arizona Secretary of State concerning campaign
finances in the 2014 cycle. The Commission can take administrative notice of these materials. Ariz. Admin. Code §
Rl4-3l 09(T).

4



the Republican primary. [Appendix, exhibit 16 at ACC_AR0342]

I

l

l

l

l

l

i

il
l

5 After Little and Forese won

the Republican primary election, they received significant further support in the general election

through additional and unprecedented expenditure of money believed to be linked to APS, and

the two Democratic candidates, Sandra Kennedy and .lim Holway, were attacked by

unprecedented and objectively believed to be regulated utility-sourced expenditures, with

Kennedy the target of the bulk of the attacks. The amounts spent in the general election

supporting Forese and Little, and in opposition to I-Iolway and Kennedy, are set forth in the table

and associated campaign finance materials in Appendix, exhibit 16, and amounted to a total of

$1,473,993.96. In short, between June ll, 2014 and October 28, 2014, AFEC spent

$453,257.47, and SOFN spent $2,765,061.97 on the 2014 ACC elections, for a total of

$3,2l 8,319.44 during that five month period. [See Appendix, exhibit 16]

The amount the candidates spent in their own campaigns pales in comparison. Forese's

campaign spent only $123,120.00 and $146,430.00 in the primary and general elections while

Little's campaign spent only $115,120.00 arid $145,453.32 in the primary and general elections.

[id.] Even combining their efforts, the two candidates spent only $238,240.00 in the primary,

and only $291,883.32 in the general election. [id. ]

The apparent e13lect of the spending on the outcome of the elections is shown in detail on

the official canvas tables in Appendix, exhibit 16 at ACC_AR0313-14 and is summarized here.

The primary election vote count was:

Percent of Ballots Cast
45.49%
45.54%
36.34%
29.8 l %

Candidate: Votes Received
Forese: 249,95 l
Little: 250,193
Mason: 199,82 l
Parker: 163,773

Total ballots cast: 549,423 .

5

1

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Because only two candidates for the ACC were on the ballot in the Democratic Party primary, with two ACC
seats in contention, those candidates were "unopposed" in the Democratic Primary and so each drew only
$16095.83 in opposition spending from AFEC during the primary race, which is not counted in the total spent in the
Republican primary, but is included in the description of the total spending during the 2014 election cycle.
[Appendix, exhibit l 6]
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1 The general election vote count was:

2

3

4

5

Candidate: Votes Received
Forese: 761 ,915
Little: 766,864

Holway: 557,963
Kennedy: 576,482

Total ballots cast:

Percent of Ballots Cast
49.55%
49.87%
36.28%
37.49%

1,537,671

6

7

8

9

10

11

12

13
i

14

15

1 6

AFEC and SOFN are organizations claiming exemption from taxation under Section

501(c)(4) of the Internal Revenue Code. See 26 U.S.C. § 501(c)(4). Following the Supreme

Couil's decision in Citizens United v. FEC, 558 U.S. 310 (2010) corporations are free to

contribute unlimited amounts of money independently or to "independent expenditure"

committees to support or oppose candidates, although the majority opinion Md<es it clear that

nothing precludes a possible requirement that contributions be disclosed. Citizens United 558

U.S. at 370 ("[t]he First Amendment protects political speech, and disclosure permits citizens

and shareholders to react to the speech of corporate entities in a proper way."). However, under

the current provisions of Section 50l(c)(4), corporations (along with other contributors) may

make contributions to a "(c)(4)" without disclosure of the contributors' identities, giving rise to

the term "dark money."6

17

18

19
G

20

21

22

23

24

25

26

27

28

The shield against transparency only survives as long as the (cX4) benefiting from the contributions remains
qualified under Section 50l(c)(4). Among other requirements, a (c)(4) must maintain certain campaign spending
proportions between "political" advocacy and "social welfare" spending. Specifically, this requirement obligates a
(c)(4) organization that conducts political campaigns to solicit and spend "social welfare" funds in at least as large
an amount as it spends on political activity. In other words, for every dollar raised and spent on political activity, a
(c)(4) that wishes to keep its donors anonymous must raise twice as much in funding as it seeks to spend on political
matters, and spend at heat half the amount raised on "socialwelfare" spending.See, e.g., 26 C.F.R. § l.50l(cX4)-l
(organization's primary purpose must be social welfare and not political activity directed at candidates). This has
led to some peculiar circumstances, as with the recent controversy with the ASU Foundation, in which APS
contributed funds to the ASU Foundation, a 50 l(c)(3), that then contributed the funds to SOFN for "social welfare"
spending, which, as a result, facilitated "political" spending of an equal amount. [Appendix, exhibit 17 at
ACC_AR037071 0379-84] Further. unlike a charity qualified under Section 50 l(cX3) of the Internal Revenue
Code, a (cX4) need not even be an incorporated entity, but, as it appears with SOFN, may be an unincorporated
association of one or more individuals or other organizations. See 26 U.S.C. § 50 l(c)(4) (no definition requiring
specific form of entity to qualify). As a result as in this case with SOFN, very little need be disclosed in public
filings for an "unincorporated association," and so very little is known about the forces behind SOFN. [See e.g..
Appendix, exhibit 27 (SOFN audit response letter where SOFN discloses its campaign spending, but reveals nothing
about its membership or contributors)]
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c.

l

I

Objectively Viewed, APS/Pinnacle WestFunded AFEC and SOFN.

It is widely believed throughout Arizona that SOFN and AFEC were funded by APS or

Pinnacle West. This overwhelming public perception, certainly a demonstration of the objective

"reasonableness" of that perception given its widely held nature and Pinnacle West's refusal to

deny its role, is demonstrated in Appendix, exhibits 17-18. Exhibits 17-18 document, by limited

example, the significant and continuing press and social media discussion that the likely source

of contributions to APEC and SOFN is Pinnacle West and/or APS. As previously noted, even

the then Chairman of the ACC was called upon to comment on the likelihood that APS was

"picking its own regulators" through such spending. [Appendix, exhibit 2 at ACC_AR0027

(Stump FB post about Channel 12 interview)] Representatives of Pinnacle West and APS have

remained publicly silent about the spending, instead repeating the companies' statements that

they decline to comment. [See, e.g., Appendix, exhibit 17 at ACC_AR0378, ACC_AR0393,

ACC_AR0398, exhibit 18 at ACC_AR0464-65 and AC(j_AR()465]7

7PinnacIe West is a publicly traded corporation, with its stock traded on the New York Stock Exchange. it therefore
is subject to Arizona and federal securities laws. As a result, Pinnacle West's public statements are subject to the
laws and rules set forth in and promulgated under the Securities Act of 1933 and the Securities Exchange Act of
1934. Pinnacle West is, accordingly obligated to comply with Section l0(b) of the Securities Exchange Act of 1934
and Rule lOb5, which states that Pinnacle West may not make misstatements of material fact regarding its
activities. It appears that, if Pinnacle West is the source of significant contributions to AFEC and/or SOFN
Pinnacle West cannot deny having made such contributions to AFEC and SOFN because to do so would put the
company at risk for such a violation. If neither Pinnacle West nor APS (or their respective officers, directors or
significant shareholders) made the contributions at issue, it would seen that nothing would prevent them from
stating that fact.

1

2

3

4

5

6

7

8

9

10

l l

12

13

14 Assuming for a moment that Commissioners Little and Forese have no information that is

15 not publicly available regarding the source of the fids that seeded SOFN and AFEC, an

16 objective observer could reasonably conclude that these Commissioners also believe, like the

17 public at large, that APS (via Pinnacle West) was the source of those funds. It would be

18 unreasonable for them to conclude otherwise. Tellingly, there is evidence to suggest that at least

19 Commissioner Little may even have direct knowledge that APS (via Pinnacle West) is the source

20 of the funds. [Appendix, exhibit 17 at ACC_AR0364 (Little cited as saying the money is coming

21 not from ratepayers but instead from Pinnacle West shareholders)]

22

23

24

25

26

27

28

7 l
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I

19 (including ACC_AR0496-99, ACC_AR0510-12, ACC_AR0519-22)] Further, there is

1 Currently an investigation continues regarding the substance of possible discussions that

2 occurred between Scott Mussi, as the Executive Director of AFEC, and Commissioner Bob

3 Stump while the 2014 Corporation Commission races were under way. [See Appendix, exhibit

4

5 evidence that Commissioner Stump also engaged in discussions with then candidates Forese and

6 Little. [ld.] Accordingly, there is at least the appearance of high likelihood that Commissioners

7 Stump, Forest and Little have received information, true or false, about contributions by

8 Pinnacle West and/or APS (or affiliated officers, directors or others associated with their l
D. The Message Was Clear and theTiming Foreseeable.

9 interests) to AFEC and SOFN.

10

11 Certainly the position that AFEC and SOFN supported was clear from their campaign

12 materials that began to appear only seven months after the ACC Decision 74202, issued in this

13 docket. Examples of the "independent" campaign material, and the consistent positions they

14 both took and sent to Arizonavoters, are found at Appendix, exhibits 20 (for AFEC) and 21 (for

15 SOFN). Those materials, funded by AFEC and SOFN, demonstrate the substance of the issues

16 of interest to them, and specifically make clear that they support candidates who favor the

17 incumbent utilities and oppose those who would support solar applications in Arizona. For

18 example, one piece claims Parker, Mason, Holway, and Kennedy are purported to "support"

19 Barack O`bama's "energy plan," states that "Parker and Mason have been supported by the

20 rooftop-solar industry," and concludes that Net Metering "is an unfair subsidy that is being paid

21 for by non-solar ratepayers," and that "[w]e look to end the hidden subsidies embedded in the

22 Net Metering program." [Appendix, exhibit 20 at ACC_AR0524-25 (ellipsis in original)] The

23 temporal connection to the APS loss in this docket in November, 2014, rctlected in Decision

24 74202, and the launch of these "independent" money campaigns, and their message consistent

25 with the APS position in this docket, is clear. [See Appendix, exhibit 22 at ACC_AR0544 (APS

26 timeline summary)]

27

I 28 5, 2015.

Commissioners Forese and Little were swam in to their Commission offices on January

Only four months alter these two commissioners who were supported by these

8



4

acknowledged Pinnacle West had engaged in political spending in the 2014 election cycle.

[Appendix, exhibit 25 at ACC_AR0558-9 (APS

denied funding); see also exhibit 25 at ACC_AR0565 (APS admits to funding)]

i

l unprecedented, likely APS-connected expenditures were sworn in, APS filed its Motion to Reset

2 in this docket seeking this time, a $21.00 fee to be imposed on DG Customers, and that the

3 decision be made immediately rather than in its next rate case. [See Motion to Reset, 4/2/2015 at

4, 9-10] It was more than reasonably foreseeable, given the positions previously asserted by

5 APS, AFEC and Scott Mussi in this very docket, and the election of Forest and Little with the

6 significant and disproportionate influence provided by the campaign assistance at issue, that APS

7 would reassert those same positions again. Further, despite the companies' continuing public

8 "no comment" position, on May 20, 2015 Pinnacle West President and CEO, Donald Brandt,

9 gave a speech at the company's annual shareholder meeting. In that speech Mr. Brandt

10

l l [Appendix, exhibit 23] This statement further supports as objective and reasonable conclusion

12 and perception that Pinnacle West did fund AFEC and SOFN. This was not the first time the

13 company had spent independent money with respect to the matters in this very docket,

14 demonstrating the company's use of the techniques at issue here, of special note, in the first use

15 of such spending connected to this docket, Pinnacle West/APS originally and affirmatively

16 denied that it had made such expenditures.

17

18 Because Commissioners Forese and Little benefitted from such unprecedented

19 independent campaign support (and unprecedented attacks on their opponents), because such

20 support (and opposition to their opponents) was so extremely large relative to the amount of

21 money spent in the election and the relative size compared to the candidates' own campaigns,

22 and because APS's initial loss and renewed application is so starkly connected temporally to

23 those expenditures that APS's renewed application was reasonably foreseeable, Commissioners

24 Forese and Little must recuse themselves, or be disqualified by the ACC, from participating in

25 this rehearing and in any ongoing proceeding in this docket or with respect to the substance of

26 the matter in this docket.

27

28

9



Legal Argument

A. Rehearing is Necessary Based on New Information.

I

Due Process Requires Recusal and/or Disqualification.

l

2

3 As an initial matter, the objective appearance of a constitutionally impermissible level of

4 bias on the part of Commissioners Forese and Litt le has grown dramatically s ince the

5 Commission issued Decision No. 75251. New information has come to light that shows

6 Commissioners Forese and Little cannot, and should not, preside or have presided in their quasi-

7 judicial capacity over this matter. Since September 4, 2015, Commissioners Little and Forese

8 have authored and filed three letters in Docket No. AU-00000A-I5-0309 to express their views

9 that APS should not have to disclose facts about the millions of dollars it, Nom an objective and

10 reasonable view, appears to have contributed to AFEC arid SOFN to support their campaigns for

l l the Commission in 2014. [See Letter from Tom Forese, September 4, 2015, Letter from Doug

12 Little, September 8, 2015; Letter from Doug Little, September ll, 2015, all in Docket AU-

13 00000A-15-0309]

14 These newly filed letters are telling as to the level of constitutionally prohibited bias

15 attached to Commissioners Little and Forese. Both Commissioners are adamant that APS should

16 be permitted to spend unfettered amounts in support of these quasi-judicial officials and that

17 disclosure of that fact need not be pursued. [See id.] In his letter of September l 1, 2015,

18 Commissioner Little goes so far as to suggest that he cannot even understand what purpose

19 would be served by discovering the source of the millions of dollars that helped elect him and

20 Commissioner Forese to office. [See Docket No. AU-00000A-l 5-0309, Letter from Doug Little,

21 September I l, 2015 at 1] Commissioner Little forcefully discourages his fellow Commissioners

22 from engaging in any investigation that would lead to discovery of the source of the funds.

23 These new letters, when combined with the facts and circumstances described herein lead to only

24 one conclusion: Rehearing should be granted and Commissioners Forese and Little should reuse

25 themselves and/or be disqualified from presiding over this matter.

26 B.

27 The law requires that the Commission (and the commissioners themselves) afford due

28 process to the parties who come before them. [See Application for Rehearing of Decision No.

10



During the rehearing process, Justice Benjamin refused twice more to recuse

16

17

18

19

20

21

22

23

24

25

26

27

28

l 75251 on the Ground that Commissioner Bob Stump Should Have Recused Himself or Been

2 Disqualified From Considering the Matters Before the Commission, 9/18/2015 at 1 1-13 (citing

3 due process law)] For this Application, the U.S. Supreme Court's 2009 decision in Caperton v.

4 AT Massey Coal Company, 556 U.S. 868 (2009) provides the basis for asking, and ultimately

5 requiring, Commissioners Forese and Little to recuse themselves or otherwise be subject to

6 disqualification. In Caperlon, the Court ruled that in certain circumstances, which, as will be

7 shown, were actually less extreme than those in this case, significant contributions to the election

8 of a decision maker should be viewed objectively as a source of "bias" (or potential bias)

9 requiring the official to recuse himself to uphold the constitutional obligations imposed by the

10 Due Process Clause of the Fourteenth Amendment.

l l A West Virginia jury found the Massey Coal Company liable for fraudulent

12 misrepresentation, concealment, and tortuous interference with existing contractual relations and

13 awarded the owner of its competitor, Hugh Caperton, and his affiliated companies, $50 million

14 in damages. Shortly after the jury trial and award were granted, West Virginia held its 2004

15 judicial elections. Caperton, 556 U.S. at 872-73.

Rather than support the incumbent justice seeking reelection, Don Blankenship, Massey's

chairman and principal officer, supported Brent Benjamin, a new-comer candidate for the

Supreme Court, and did so with significant campaign spending. Based on Blankenship's

political involvement, during the appeal process, Caperton moved to disqualify now-Justice

Benjamin under the Due Process Clause and the State's Code of Judicial Conduct. Justice

Benjamin denied the motion, indicating that he found nothing showing bias for or against any

litigant. ld. at 874. The West Virginia Supreme Court then reversed the $50 million verdict on a

3-2 decision.

himself, although two other Justices did recuse themselves, one that previously had decided for,

and one that previously had decided against, Massey. with two "replacement"justices sitting on

the matter, the West Virginia Supreme Court once again reversed the jury verdict on a 3 to 2

decision. Four months later, Justice Benjamin filed a concurring opinion, defending the West

Virginia Supreme Court's opinion and his recusal decision. Id at 874-76. Caperton filed a writ

l l



1

2

3

of certiorari with the Supreme Court, which granted review. Id at 876. The Court reversed,

holding that due process required Justice Benjamin to be reused from the case. Id at 890.

The Court assessed Justice Benjamin's efforts to examine whether he possessed a bias in

4

5

6

7

8

9

10

11

12 Id at 883.

the matter and said "Justice Benjamin conducted a probing search into his actual motives and

inclinations, and he found none to be improper. We do not question his subjective findings of

impartiality and propriety. Nor do we determine whether there was actual bias." Id at 882 s

Instead, the Court held that the Due Process Clause requires recusal, regardless of the

determination of the lack of actual bias, where '"the probability of actual bias on the part of the

judge or decision-maker is too high to be constitutionally tolerable,"' ld at 877 (citing Withrow

v. Larkin,421 U. S. 35, 47 (emphasis added)).9

The Court concluded that "the Due Process Clause has been implemented by objective

Instead of a subjective

13

14

standards that do not require proof of actual bias."

examination of the official's bias, the Court concerns itself with "whether, 'under a realistic

appraisal of the psychological tendencies and human weakness,' the interest 'poses such a risk of

15

16

17

18
l
1

19

20

s One important reason the Court seemed to be able to follow this path was that, inCaperton there was no allegation
of a quidpro quo agreement. Caperron 556 U.S. at 886. No such assurance can be asserted in this matter. There is
a significant ongoing investigation into the connections that were made during the election cycle involving Scott
Mussi,  Commissioner Stump and then candidates Forest and Little. Unti l that investigation is completed, no
conclusions likely may be drawn on this element of this matter. Accordingly ,  a full public  accounting of the
subjective bias, as was performed and disclosed by Justice Benjamin, should be undertaken by the Commission
and/or Commissioners Forese and Little. At minimum, discovery should be allowed to determine the source of
independent expenditures spent on the Forest and Little campaigns. Requests that various parties respond to
requests for information and, i f  necessary, the Commission issue subpoenas for this purpose, wi ll follow this
Application.

g21

22

23

24

2 5

26

2 7

28

Lest one might think the law only applies to judges, the Commission acts in a judicial or at least a quasi-judicial
capacity. "The corporation commission in rendering its decision acts judicially." Southern Poe. Co. v. Arizona
Corp. Comm'n, 98 Ariz. 339 346-347, 404 P.2d 692, 697 (Ariz. 1965). When the Commission exercises its power to
hold and adjudicate hearings in a judicial or quasijudicial" capacity,  it  is required to comply with the
Constitutional requirements of due process. Arizona Public Service Co. v. Arizona Corp. Comm 'n 155 Ariz. 263,
271, 746 P.2d 4, in (Ariz. App. 1987) quid in part rev d in part Arizona Public Service Co. v. Arizona Corp.
Comm n, 157 Ariz. 532, 760 P.2d 532 (Ariz. 1988). Further, in the current docket, for example, the judicial rule
prohibiting exparle communications applies, demonstrating the judicial concept that all the parties be treated fairly
and the arbiters maintain impartiali ty . See Ar iz.  Admin.  Code § R143- I 13. The rule demonstrates the clear
message that in this docket, as in many others, the Commissioners are sitting in a quasijudicial role. Commissioner
Bob Stump has acknowledged that the Commission acts in a quasijudicial capacity. He said "[t]he Commission is a
quasijudicial off ice." And given the nature of the office, he suggested that for a Commissioner to attend a "pro-
APS poli tical event would also be inappropriate." [Appendix,  exllibi t 2 at ACC_AR0093-94]  Simi lar ly , under
Caperfon i t is inappropriate for Commissioners Forest and Little to sit in judgment on matters directly  involving
their presumptive benefactor(s).

12



• The total amount spent in the election: Blankenship gave $2.5 million to "And for the
Sake of the Kids," a committee formed under Section 527 of the Internal Revenue Code
and Blankenship directly spent another $500,000 through additional "independent
expenditures" on mailings, letters soliciting donations, and television and newspaper ads
all "supporting" Benjamin, which "eclipsed" the candidate campaign's own spending.
Caperlon, 556 U.S.at 873.

• The contribution's relative size in comparison to the total amount of money
contributed to the campaign: Blankenship's S3 million was more than the total spent
by all of Benjamin's other supporters and Blankenship's $3 million was more than three
times the total spent by Benjamin's own committee. The Court noted that, according to
Caperton, Blankenship spent $1 million more than the two candidates' own campaign
committees. Id

• The apparent effect such contribution had on the outcome of the election: Benjamin
won with a 53.3% to 46.7% margin, comprising approximately a 50,000 vote difference,
with the Court noting that it was not necessary to show the "contributions were a
necessary and sufficient cause" but merely recognize "the risk that Blankenship's
influence engendered actual bias [was] sufficiently substantial." ld at 885 .

• There was a close temporal relationship between the campaign contributions,
Benjamin's election and the pendency of the case: Caperton's case had been ruled on
at trial, was in the process of post-judgment motions and was going to be appealed to the
coin to which Benjamin sought and was elected to off ice. "It was reasonably
foreseeable when the campaign contributions were made, that the pending case would be
before the newly elected justice." ld at 886.

c.

l actual bias or prejudgment that the practice must be forbidden if the guarantee of due process is

2 to be adequately implemented." ld at 883 (citing Winthrow,421 U.S. at 47).

3 The Court then established the criteria on which the objective analysis of the risk of bias

4 exists: Specifically, the key metrics established by the Court, and the application of the

5 campaign spending noted by the Court were:

6

7

8

9

10

l

12

13

14

15

16

17

18

19

20

21

22

23 Application of Caperton to The Contributions Assisting Forese & Little.

24 As shown in detail in the table at Appendix exhibit 16, in the 2014 ACC primary races,

25 the amount spent by AFEC and SOFN for Forese and Little, and against Parker and Mason,

26 totaled $l,712,133.32, with an additional $32,191 .66 against 1-Iolway and Kennedy. br a

27 primary total of $I,744,324.98. The amounts spent by Forese and Little's own campaigns

28 totaled only S238,240.00 in the primary. [Appendix, exhibit 16 at ACC_AR0342] Judging by

13



I

19

l the first two elements of the Caperton analysis. the total amount spent in the primary election

2 and the relative spending comparison, the amounts spent by AFEC alone and, certainly when

3 combined with SOFN, "eclipsed" the spending by the campaigns of Forese and Little even when

4 combined. The expenditures by AFEC alone, as directed by Scott Mussi totaled $453,257.47,

5 and the amounts by both AFEC and SOFN combined totaled $l,744,324.98, which more than

6 meet the Caperton test. With respect to the "relative" spending comparison, AFEC's primary

7 spending alone achieved a nearly 200% multiplier over the candidates' combined primary

8 spending, and with SOFN, the two organizations' spending achieved more than a 700%

9 multiplier over the candidates' combined primary spending.'°

10 In the general race, the amount spent by SOFN for Forese and Little and against Holway

11 and Kennedy totaled $l,473,993.96. The amounts spent by Forese and Little's own campaigns

12 totaled $291,883.32 As in the primary, the first two Caperton tests easily were met and

13 exceeded. The amounts spent by SOFN for Forese and Little and iii opposition to Holway and

14 Kennedy in the general election exceeds by 500% the amount spent by Forese and Little's own

15 campaigns.

16 One might argue that it has not been conclusively established that Pinnacle West or APS,

17 Pinnacle West's subsidiary that is the moving party in the docket, made the contributions to

18 AFEC or SOFN to support those organizations' extreme dark money spending in the 2014 ACC

19 races. But Capertondoes not require such a showing.

20 First, in Caperfon, it was not the Massey Coal Company that made the expenditures in

21 question, it was Don Blankenship, the CEO of Massey, who made the expenditures. Caperlon,

22 556 U.S. at 872. Further, the spending by AFEC alone in the primary exceeds the "extreme"

23

24

25

26

27

28

One might argue that the amounts should be considered separately for Forese and Little, Parker and Mason, and
Holway and Kennedy, but even in those instances, the first two factors are clearly satisfied. Further, in most
instances the campaigns of Forese and Little were coordinated. as were the campaigns of Parker and Mason and
Holway and Kennedy. Moreover, the support and attack materials issued by AFEC and SOFN were also
"combined" support and attack efforts to a great extent, so a combined assessment seems appropriate. On the other
hand, both Parker and Kennedy received significant additional attention in attack materials but one likely could
determine that the attention was driven by initial polling that demonstrated the two were the more popular
candidates initially, who would, as a political matter, require greater negative attacks to assure their defeat.
Discovery, if allowed, likely would establish these facts.

14



1 circumstances demonstrated in Caperton and it is clear that Scott Mussy established his interest

2 and that of AFEC in this very docket prior to the 2014 election. Having established the desired

3 positions, Scott Mussi, as Executive Director of AFEC, then directed the spending in question

4 thereafter. Those positions still stand in the pending Reset Application by APS in this very same

5 docket. Scott Mussi's positions in this docket and his control of the spending in question meets

6 the test established in Caperron. As that Court held: "We conclude that there is a serious risk of

7 actual bias-based on objective and reasonable perceptions-when a person with a personal

8 stake in a particular case has a significant and disproportionate influence in placing the judge on

9 the case by raising funds or directing the judges election campaign when the case was pending

10 or imminent." Id at 884. As it was in Caperton, it is here on a matter that began before the

l l election, and now continues immediately thereafter: Scott Mussi and AFEC made clear their

12 positions to be taken before the ACC. It is very clear what position Scott Mussi and AFEC

13 would expect the candidates they supported to take in this docket. Moreover, there is no reason

14 to exclude the AFEC spending in the primary that promoted Forese and Little from having its

15 likely continuing impact in the general election. AFEC's total spending in the 2014 ACC races

16 over a five month period was $453,257.47. Furthermore, the spending by SOFN was consistent

17 with and parallel to the spending by AFEC. [compare Appendix, exhibits 20 and 21] Because

18 SOFN has not disclosed even who its decisions makers are, there is and should be significant

19 concern that the SOFN spending was completely coordinated with that of AFEC.

20 Moreover, this conclusion is significantly supported by the condition in which AFEC

21 appears to have found itself following the primary election. As described in detail in a letter

22 signed by former ACC candidates Vernon Parker and Lucy Mason on August 17, 2014, it

23 appears that AFEC may have exceeded its political spending cap in comparison with its social

24 welfare spending cap. [Appendix, exhibit 24] The letter from these then ACC candidates was in

25 the form of a complaint to the Arizona Anomey General's Office, with copies to Mr. Mussi and

26 AFEC's then legal counsel, describing the factual basis on which to draw that conclusion. It

27 appears that, with such allegations and the possibility that AFEC was at risk tor no longer

28 qualifying for protection from disclosing its donors under Section 50l(c)(4) of the Internal

15



I

I Revenue Code, AFEC could not risk funding political efforts in the 2014 ACC general elections.

2 See note 5, supra at 6. Fortunately for Forest and Little's campaigns, SOFN-APS's objectively

3 apparent cohort in the support of Forese and Little and in the opposition to their opponents,

4 stepped in to undertake that effort.

5 Second, Caperton established that there need not be "actual" bias shown in the decision

6 maker, the Court in Caperton specifically concluded that it did not refute Justice Benjamin's

7 subjective determination regarding actual bias. Caperron, 556 U.S. at 882. Instead, the Court

8 established that the "objective and reasonable perceptions" were the object of the inquiry. Id at

9 884. In this case, there is significant, objective and reasonable public perception and concern

10 that APS and Pinnacle West made significant contributions to AFEC and SOFN for the purpose

l l of influencing and succeeding in the election of Forese and Little. [Appendix, exhibit 17

12 (inc luding part icularly  at Acc_AR036l, ACC_AR0364 (Li t t le and Forese comments on

13 spending), ACC_AR0405; exhibit 18 at ACC_AR0453-55; exhibit 2 at ACC_AR00094)]

14 Certainly it is also reasonable to conclude that Forese and Little have the same perception of

15 these issues even if they lack specific proof of the connection (although there is currently an

16 inference that they may have such proof themselves). In fac t ,  i t  would be objec t ive ly

17 unreasonable for Little and Forese to conclude anything other than that APS and Pinnacle West

18 were the source of funds spent in the election on dieir behalf given the public discussion and

19 perceptions and Don Brandt's own statements. Added to this consideration is the essence of the

20 substantive message in the materials funded by AFEC and SOFN: Those materials are adamantly

21 opposed to the targets of APS's current request in this docket-those that supply distributed

22 generation solar panels. As certainly would be expected of Forese and Little, anyone paying

23 attention to the "terms" on which support was granted by both AFEC and SOFN would

24 understand what would now be expected of him in deciding issues in this docket. Specifically,

25 Net Metering "is an unfair subsidy that is being paid for by non-solar ratepayers," and that

26 "[w]e...look to end the hidden subsidies embedded in the Net Metering program." [See

27 Appendix, exhibit 20 at ACC_AR0524-25] Accordingly, this series of circumstances meets the

28
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1 objective standards in Caperer and so Forese and Little should recuse themselves or be

2 disqualified by the ACC from participating in this docket.

3 Third, Caperfon established that it is the decision maker who must recuse himself when

4 objectively, and certainly if subjectively, he determines he is, or is determined to have been,

5 compromised in his ability to sit on a matter. In this instance, and at a minimum, Commissioners

6 Forese and Little have an obligation publicly to disclose their knowledge of the facts surrounding

7 the campaign expenditures, and their perceptions of them, what they know and why and when

8 they came to know such facts about the expenditures. If they claim subjectively to believe that

9 APS and Pinnacle West are not behind the funding of AFEC and SOFN, they should explain

10 how they could have arrived at a conclusion that is so at odds with the evidence and widely held,

l l objectively and reasonably achieved, public conclusion that APS and Pinnacle West funded

12 AFEC and SOFN. Whether or not the public is able to discern the "dots" connecting APS to the

13 AFEC and/or SOFN political spending does not end the inquiry. Because whether the greater

14 public has been provided such infOrmation does not mean that Forese and Little have not gained

15 such information." Accordingly, Commissioners Forese and Little must both provide a full

16 accounting of their subjective knowledge, and a full statement of their perceptions of the sources

17 of the spending. Further and regardless of Commissioners Forese and Little's subjective

18 knowledge, in these circumstances, with the objective and reasonable conclusion that APS and/or

19 Pinnacle West supplied the resources to AFEC and SOFN, the ACC has its own independent

20 obligation to examine this matter objectively and determine that the objective standards in

21 Caperton havebeen met. Certainly the "reasonable" person standard as expressed by the public,

22 concludes that it has.

l 1

I

23

24

25

26

27

28

The information has not been disclosed yet for at least three reasons: Except for Don Brandt's statements,
Pinnacle West and APS have thus far refused to comment, AFEC and SOFN are shielded (for now) from the
obligation to disclose their donors, and the ACC has so far refused to exercise its authority under Article 15, Section
4 of the Arizona Constitution to require Pinnacle West, as a publicly traded corporation (and holding company of a
public service corporation) or APS. as a public service corporation, to disclose the information. Certainly,
precedent has been set for the ACC's exercise of this authority. as evidenced by Commissioner Bums' prior
information request on October 30, 2013 in this docket that APS disclose whether or not it had engaged in political
spending with respect to the matter advanced by it in this very docket. [Appendix, exhibit 25 at ACC_AR056 l ]
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Conclusion

l1
I
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/
/

..»

'Hugh L. allan
Hallman & Affiliates, P.C.
201 l North Campo Alegre Road
Suite 100
Tempe, Arizona 8528 l

By: ,//2444 .

David P. Brooks ..
Brooks & Affiliates, PLC
1515 North Greenfield Road
Suite 101
Mesa, Arizona 85205

Atmrneysfor Inlervenors, Renz Jennings William Munde1L andSur run Inc.

1 In addition, the ACC has within its power to obtain the information that some may argue

2 is lacking. Under its authority set forth in the Arizona Constitution, the ACC has the power to

3 demand that APS, as a public service corporation and parent of a public service corporation,

4 supply information on whether it contributed funds to AFEC and/or SOFN, and the ACC has the

5 power to demand that Pinnacle West, as a publicly traded corporation, supply information on

6 whether it contributed funds to AFEC and/or SOFN. Given the gravity of the issues now at

7 stake, including the integrity of the quasi-judicial process in this and other dockets, the ACC

8 should exercise its authority and sweep away the dark-money cloud that now engulfs the ACC,

9 its Commissioners and the important work that lies ahead for Arizona and its citizens.

10

l l Rehearing of Decision No. 75251 should be granted and Commissioners Forese arid

12 Little should recuse themselves or be disqualified from adjudicating further proceedings

13 regarding this matter based on the information already publicly available and objectively

14 considered. l£ however, the Commission believes further information is necessary, then it

15 should exercise its authority under Article 15, Section 4 of Arizona's Constitution with respect to

16 APS and Pinnacle West spending in the 2014 ACC election, or grant the opportunities for parties

17 to undertake discovery on the subject.

18

19 RESPECTFULLY SUBMITTED this 17th day of September, 2015.

20

21

22

23

24

25

26

27

28
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lOriginal and 13 copies filed on this 17"' day ofSeptember, 20]5 with:

Docket Control
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Copy of the foregoing sent by electronic and regular mail to:

1

2

3

4

5

6 Janice Alward
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Mark Holohan
Arizona Solar Energy Industries Association
2122 West Lone Cactus Drive, Suite 2
Phoenix, Arizona 85027

Dwight Nodes
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007-2927

David Berry
Western Resource Advocates
P.O. Box 1064
Scottsdale, Arizona 85252- I 064

7

8

9

10

11

12

13

John Wallace
2210 South Priest Drive
Tempe, Arizona 85282

Thomas Broderick
Arizona Corporation Commission
1200 W. Washinglon Street
Phoenix, Arizona 85007

14

15
COASH & COASH
1802 North 7th Street
Phoenix, Arizona 85006

W.R. Hansen
Property Owners and Residents Assoc.
13815 W. Camino del Sol
Sun City West, Arizona 8537516

17 Albert Gervenack
14751 W. Buttonwood Drive
Sun City West, Arizona 85375

Greg Patterson
Water Utility Association of Arizona
916 W. Adams, Suite 3
Phoenix, Arizona 85007

18

19

20

Lewis Levinson
1308 E. Cedar Lane
Payson, Arizona 8554 l

Daniel Pozefsky
l l 10 W. Washington, Suite 220
Phoenix, Arizona 85007

Patty [file
304 E. Cedar Mill Rd
Star Valley, Arizona 8554 l

Kristin Mayes
3030 N. Third St. Suite 200
Phoenix, Arizona 85012

Bradley Carroll
88 E. Broadway Blvd. MS HQE9 l0
P.O. Box 7] 1
Tucson, Arizona 8570 l

Giancarlo Estrada
Estrada-Legal, PC
3030 N. 3rd Street, Suite 770
Phoenix, Arizona 85012

21

22

23

24

25

26

27
Garry Hays
1702 E. Highland Ave. Suite 204
Phoenix, Arizona 8501628

Axle Smart
The Alliance for Solar Choice
45 Fremont Street, 32nd Floor
San Francisco, California 94105
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400 East Van Buren Street, Suite 1900
Phoenix, Arizona 85004

Kevin Fox
Keyes & Fox LLP
436 lath St. - 1305
Oakland, California 94612 Thomas Loquvam

400 n. 5th St, MS 8695
Phoenix, Arizona 85004Court S. Rich

Rose Law Group pc
7144 E. Stetson Drive, Suite 300
Scottsdale, Arizona 8525 I

Gary Yaquinto
2100 North Central Avenue, Suite 210
Phoenix, AZ 85004

1

2

3

4

5

6 Erica Schroeder
436 l4Ih Sttegt
Suite 1305
Oakland, California 94612

Meghan Graber
2929 N. Central Ave. Suite 2100
Phoenix, AZ 85012 i

7

8

9

10

Todd Glass
Wilson Sonsini Goodrich & Rosati, PC
701 Fifth Ave., Ste 5100
Seattle, Washington 98104

Patrick Quinn
Arizona Utility Ratepayer Alliance
5521 E. Cholla St.
Scottsdale, AZ 8525411

12

13

Tim Lindl
Keyes, Fox & Wiedman LLP
436 lath St. - 1305
Oakland, California 84612

Craig Marks
10645 N. Tatum Blvd.
Suite 200676
Phoenix, AZ 85028

14

15
Timothy Hogan
514 West Roosevelt
Phoenix, Arizona 85003

16

Nicholas Enoch
Lubin & Enoch
349 North Fourth Avenue
Phoenix, AZ 85003

17 Michael Patten
Snell & Wilmer L.L.P.
One Arizona Center18

19

420 81/6By:
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Attorneys for Plaintiffsl l

12x SUPERIOR COURT OF ARIZONA
,.

MARICOPA COUNTY

No. cv 2@1 6.(39 48933

13

14

15

Arizona Public Service Company, an Arizona public

service corporation, and Pinnacle West Capita]
Corporation, an Arizona corporation,

o
I
s 16

z
ZoQ:Q
Om
3.
94

2
Plaintiffs,

VERIFIED COMPLAINT FOR
SPECIAL ACTION AND
DECLARATORY JUDGMENT

vs.17

18

19

Commissioner Robert Bums, a member of the
Arizona Corporation Commission, in his official
capacity,

20

Defendant.

F

Plaintiffs Arizona Public Service Company and Pinnacle West Capital Corporation

(collectively, the "Companies") for their Complaint against Defendant, allege as follows:

INTRODUCTION

21

22

23

24

25

26

27

28

This case involves the latest stage in a year-long campaign of harassment waged by an

Arizona Corporation Commissioner against the Companies for their perceived political speech.

During the 2014 election cycle, certain 501 (c)(4) social welfare organizations made

expenditures in connection with Commission elections. Those organizations have not disclosed

I



I

their donors under Arizona's campaign finance laws, and there is no suggestion that thoseI

2

I
organizations violated Arizona law by failing to do so.

3 Nevertheless, based on speculation that the Companies may have donated to these

4 social welfare organizations, Defendant Commissioner Robert Bums has issued subpoenas (one

5 to APS, and one to Pinnacle West) compelling the Companies to open their books and publicly |

divulge any political expenditures, charitable contributions, and lobbying expenditures they I

may have made in the last five years. The subpoenas are attached as Exhibit 1.
I

To Plaintiffs knowledge, the subpoenas are unprecedented. Never before has a single

Commissioner, acting without the authority or approval of the Commission and without any

allegation of illegality, issued subpoenas compelling two companies to disclose information

regarding protected First Amendment activities that Arizona law does not require to be

disclosed. The Court should declare that the Commissioner's subpoenas go beyond his lawful

authority and enter an order prohibiting him from enticing them.

PARTIES, JURISDICTION. AND VENUE

1. Plaintiff Arizona Public Service Company ("APS") is an Arizona public service

corporation that provides either retail or wholesale electric service to a large portion of the

State of Arizona.

2. Plaintiff Pinnacle West Capital Corporation ("Pinnacle West") is a publicly

traded corporation incorporated in Arizona. APS is a wholly-owned subsidiary of Pinnacle

West.

3.

Corporation Commission,

Defendant Commissioner Bums is one of live members of the Arizona

an entity created by .Article XV, Section l of the Arizona

Constitution.

4.

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24 | This Court has jurisdiction to hear and adjudicate this Complaint tor Special

25 1 Action and to grant the relief requested under Article 6 § 18 of the Arizona Constitution, A.R.S.

26 §§ 12-123 and 12-1881, and Rule 1 of the Arizona Rules of Procedure for Special Actions.

27 Commissioner Bums has asserted authority to act, without the approval or authorization of the

28

2



l

2

3

4

5.

5

6

7

8

9

Commission as a whole, to issue and enforce the subpoenas. Plaintiffs are, concurrently with

this Complaint, seeking an order from the Arizona Corporation Commission quashing the

subpoenas. However, given Commissioner Burns's assertion of authority to issue the

subpoenas independent of any Commission action, PlaintiffS seek relief in this Court as well as

before the Commission.

Plaintiffs lack an equally plain, adequate, and speedy remedy because A.R.S.

§40-254 provides for judicial review of` Commission actions but does not expressly provide for

review of actions taken by a single Commissioner without the approval of the Commission.

6. Venue is proper in this Court pursuant to A.R.S. § 12-40l(16) and Rule 4 of the

Arizona Rules of Procedure for Special Actions.

FACTUAL BACKGROUND

1.

10

l

12

13

Commissioner Burns Requests That APS and Pinnacle West Voluntarily Abstain
from Engaging in Protected First Amendment Activity.

14 7.

15

16

17

18

19

On September 8, 2015, Commissioners Bums and Bitter Smith publicly issued a

joint letter "request[ing] that all public service corporations and unregulated entities that appear

before the Commission agree to voluntarily refrain from making campaign contributions in

support of or in opposition to Corporation Commission candidates." [Letter from

Commissioners Bitter Smith and Bums 1, Docket No. AU-00000A_15_0309 (Sept. 8, 2015).

Exhibit 21

20

21

22

23

24

25

26

8. After emphasizing "APS's alleged contributions to political campaigns," the

letter "acknowledge[d] that public service corporations have a First Amendment right to

support the candidates of their choice" and that "this constitutional right carries with it the right

to contribute to political campaigns."

9. The letter also conceded that the "laws governing campaign finance are not

within the Commission's purview" and "at the present time, there do not appear to be assertions

that Pinnacle West, APS or others have failed to comply with any applicable campaign finance

laws."27

28

3



I

1
1 10. Nonetheless, Commissioners

2

3

4

5

6

7

8

9

10

11

Bums and Bitter Smith asserted that they

personally "view it as unacceptable and inappropriate for public service corporations or others

to make campaign contributions in support of or in opposition to any candidate for the

Corporations Commission." According to the letter, this was because such contributions could

negatively affect how the public perceived the Commission.

11. On October 23, 2015, the Companies responded to Commissioners Burns's

"unusual" and "unprecedented" request and respectfully declined "to forfeit any of their First

Amendment rights to speak on public issues." Noting the long-standing First Amendment

protection for corporations to engage in political speech, the Companies expressed concern

over "a request from governmental officials with great authority over APS to relinquish one

means of expression of this right." The Companies also highlighted that Commissioner

12

13

14

15

16

Burns's request would place APS at a severe disadvantage in the marketplace of ideas because

"significant political expenditures will undoubtedly be made by others" who are not regulated

by the Commission but who "have strong economic interests in Commission decisions."

[Letter from Donald E. Brandt at 1-3, Docket No. AU-00000A-15-0309 (Oct. 23, 2015).

Exhibit 3 ]

17
11. Commissioner Burns Requests Records of Campaign Contributions to Confirm

That Ratepayer Funds Are Not Used for Political Speech.18

19

20

21

22

23

24

25

26

27

12. Commissioner Burns pressed ahead with his investigation into the Companies.

On November 30, 2015, he sent another letter stating that "in my opinion, your support for any

particular candidate should be open and transparent." Based on that personal view about what

Arizona should (but does not) require, Commissioner Bums "ask[ed] APS to provide my office

with a till] report of all spending related in any way to the 2014 election cycle." The ostensible

purpose of the inquiry was "to find out if APS has spent ratepayer money to support or oppose

the election of Arizona Corporation Commission candidates" and "to ensure that only APS's

profits arc being used for political speech." [Letter from Commissioner Burns 1, Docket No.

AU-00000A-15-0309 (Nov. 30, 2015) Exhibit 41

28

4
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I
I
I

I 13.

2

3

4

APS responded on December 29, 2015, confirming that "any political5

6

7 1,

It would be impossible for APS to recover any 2014 political expenditures from

ratepayers, because (as explained in 1111 36-47 below) its rates were set based on APS's

expenses in 2010, and because there is already an audit process in place, through APS's general

rate case, to ensure that political expenditures cannot be charged to customers in rates.

14.

contribution made by a public service corporation is not treated as an operating expense

recoverable in rates." [Letter from Donald E. Brandt Docket No. AU-00000A-l5-0309

(Dec. 29, 2015). Exhibit5.]

III. Undeterred, Commissioner Burns Broadens His Inquiry After APS Declined to
"Voluntarily" Pledge to Compromise Its First Amendment Rights.

8

9

10

l l

12

13

14

15

16.16

17

18

19

20

21

22

23

15. Apparently frustrated that the Companies would not agree to "voluntarily" be

cajoled into silence, on January 28, 2016, Commissioner Bums sent another letter that

"embark[ed] upon the next stage of my inquiry into APS's possible campaign contributions" in

the 2014 election cycle. [Notice of Investigation l, Docket No. AU-00000A-15-0309 (Jan. 28,

2016). Exhibit 6.]

The January 28 letter stated that the investigation was prompted by the fact that

APS had "rejected [the] proposed" to "voluntarily agree to retrain from making political

contributions in the upcoming election cycle," arid then had declined to "provide a report

listing any campaign contributions by APS in 2014."

17. Commissioner Burns announced his intent "to broaden my inquiry to include

funds expended on all political contributions, lobbying, and charitable contributions, i.e. all

donations made-either directly or indirectly--by APS or under APS's brand name for any

purpose."

24

25

26 12,

18. Commissioner Bums did not, however, take any further action at that time, and

APS did not respond to the January 28 letter.

19. During an April 2016, Commission meeting, Commissioner Bums

threatened to use his vote as a Commissioner as a "tool" to force APSs compliance with his27

28

5



1

3

4

5

6

7

demands. Specifically, he stated, "All votes of this Commission are a tool to be used," and that

2 he "will not support any further action items requested by APS with the exception of an item

that might have health or safety  components" unt i l APS complied wi th his  demands.

[Transcript olOpen Meeting 12-13 (Apr. 12, 2016). Exhibit 7.]

20. Commissioner Burns's campaign website continues to advertise, as part of a

"[t]imeline of my battle with APS," that he announced in April that he "refuses to vote for APS

items until company discloses 'dark money' ties." [Commissioner Bob Bums website. Exhibit

8 8.1

I v . Commissioner Burns Issues Subpoenas to the Companies and Demands a
Deposition of the Companies' CEO.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

25.

21. Commissioner Bums' next move was to use the power of his office to force the

Companies to capitulate to his demands. Commissioner Bums timed the next stages of his

harassment of the Companies to coincide with pivotal points of his 2016 re-election campaign,

the first of which was the Republican primary on August 30, 2016.

22. At the same time, it was reported publicly that a 501(c)(4) organization, funded

by one or more parties appearing before the Commission, had begun spending money to

support Commissioner Bums's re-election.

23. Commissioner Bums first sought to use Commission resources to retain an

attorney for the purpose of investigating campaign expenditures in Commissioner elections.

24. Commissioner Burns explained that his investigation was designed to prevent

"utility overspending and overparticipating, if you will, in the elections of Corporation

Commissioners." [Transcript ofOpcn Meeting 49 (Aug. 1 l, 2016). Exhibit 9.]

At the Commission's August 11 open meeting, the Commission declined to

authorize the expenditure of funds for such an investigation. [Id.]

26. Having failed to convince the Commission to bankroll his investigation, on

August 25, 2016, Commissioner Burns issued the subpoenas that are the subject of this

6

23

24

25
26
27 I

28 1

ll



1

2 i 2016).

3

4

5

6

7

Complaint. [Letter from Commissioner Burns l. Docket No. E-0]345A-16-0036 (Aug. 25,

Exhibit 11

27. In his cover letter issued with the subpoenas, Commissioner Bums explained

that he felt he needed to use the subpoena power because "APS has refused to voluntarily

answer my questions about any political expenditures that APS/Pinnacle West may have

made." [1d.l

28.

8

9

10

11

12

Despite that it would be impossible for APS to have used ratepayer funds For

political expenditures, Commissioner Burns once again stated that his purpose was to

"determine whether APS has used ratepayer funds for political, charitable or other

expenditures." [id.]

29. Among other things, Commissioner Bums ordered APS and Pinnacle West to

provide, by September 15, 2016, documents and information including:

(1)
13

14

all documents "of any kind that describe arrangements governing Pinnacle
West's expenditures or donations of funds for any purpose under APS's name or
brand",

15

(2)
16

all documents "of any kind that describe the arrangements governing the APS
Foundation's expenditures or donations of funds for any purpose under APS's
name or brand",17

18 (3) tr APS, in each year 201 1-2016: "each charitable contribution," "each political
contribution," "each expenditure made for lobbying purposes," "each
marketing/advertising expenditure," and "a list of all expenditures to 501(c)(3)
and 501 (e)(4) organizations",

(4)

19

20

21

22

for Pinnacle West, in each year 201 l-2016: "all charitable contributions," "all
donations for political purposes," "all expenditures to 501(c)(3) organizations,"
"all expenditures to 50l(c)(4) organizations," and "each marketing/advertising
expenditure"23

24 (5)

25

information on "any foundations or other entities (formed for charitable or other
philanthropic purposes) that are related to APS and/or Pinnacle West," including
"how these entities are funded."

26 [Exhibit IJ
27

28

7



I

I

l 30.

2

3

In addition, Commissioner Bums seeks to compel the Companies' CEO Donald

Brandt to appear for testimony on October 6, 2016, regarding the topics covered in the

subpoenas.

4 31. The date October 6, 2016, has no relevance to any proceeding before the

5

6

7

8

l

l

9

10

11

12

34.

35.

13

14

15

Commission, but it is six days before early voting begins for the November general election.

32. The Companies' CEO is not the appropriate, most knowledgeable corporate

representative to offer testimony regarding "ratepayer funds" and political or charitable

contributions and lobbying expenses.

33. In addition to these demands, Commissioner Bums threatens in his cover letter

that he "intend[s] to publicly file all documents related to this investigation."

The subpoenas were served on August 26, 2016.

On information and belief, no other entities have been subpoenaed for the type

of information Commissioner Bums seeks to compel from the Companies, including other

entities that may have made political expenditures in connection with the Corporation

Commission elections.

16 v. Any Political or Charitable Expenses Are Irrelevant to the Commission's
ApprovedRates.17

18

19

20

21

22

23

36. Although Commissioner Bums has asserted that his purpose is to ensure that

ratepayer funds are not used for political expenditures or charitable contributions, this is a

pretext. Political expenditures or charitable contributions have no connection with ratepayer

funds. it is APS and the Commission's long-standing policy that both are excluded from

ratemaking.

37. Ratepayer funds are the revenue customers pay pursuant to the rates set by the

Corporation Commission. A principal role of the Corporation Commission is to set "just and

reasonable rates" to be charged by public service corporations such as APS. See Ariz. Const.

Art. XV, § 3.

24

25

26

27

28

8l
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1

2

3

4

5

6

15

16

17

38. In general. the rates the Commission sets "should be sufficient to meet a utility's

operating costs and to give the utility and its stocldiolders a reasonable rate of return on the

utility's investment." Residential Ulilily Consumer O/yice v. Ariz. Corp. Comm 'n, 199 Ariz.

588, 591 (App. 2001).

39. Utili ty rates arc set in rate case proceedings. In those proceedings, the

Commission reviews the utility's books and records for a "test year"-a specified twelve-

7 month period-and uses data from that test year to determine the amount of revenue the utility

8 requires to cover its costs. See Ariz. Admin. Code 14-2-103.

9 40. In the rate case proceeding, the Commission examines all of the operating

10 expenses incurred in the test year and claimed by the utility, as well as the value of the utility's

11 invested capital in the test year. Commission Staff performs an audit of the operating expenses

12 claimed by the utility to ensure that those expenses are eligible to be recovered through

13 customer rates. In addition, an independent accounting firm also reviews APS's books to

14 ensure that all expenses are properly classified.

41. APS's current rates were set following a full rate case based on a 2010 test year.

Thus, with the exception of certain adjustor mechanisms that account for specified expenses

outside the test year (which are not relevant here), the current rates reflect solely the operating

expenses incurred in 2010 that APS claimed in i ts rate case should be recovered from18

19

20

21

22

APS does not, has not, and will not seek to include any political contributions in
I
l

25

ratepayers. If APS incurred other expenses in 2010, but did not seek their recovery in its rate

case, those other expenses would not be reflected in rates. [See also Letter to Mark Bmovich,

Arizona Attorney General, from Chairman Doug Little, Docket No. AU-00000A-15-0309 (Feb.

22, 2016). Exhibit l0.]

23 42.

24 the costs it seeks to recover from ratepayers.

43.

26

The Commission's own decisions prohibit a public service corporation from

including charitable contributions in rates. See In re Application 0/Sulphur Springs Valley

Elec. Coop. Inc., 2009 WL 2983260 (A.C.C. Sept. 8, 2009).

i
l
\
1

l

l
l

l

27

28
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I Pinnacle West is not a regulated entity and does not recover its operating

45.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

44.

expenses in rates.

Pinnacle West does provide business services to APS. To the extent APS seeks

to recover in rates the cost of paying Pinnacle West for those business services, the relevant

expenses would be submitted as part of the test-year ratemaking described above and subjected

to Commission review and audit before they could be included in rates.

46. APS's currently pending rate case is based on a 2015 test year, meaning that

only operating expenses from 2015 will have any relevance to rates paid by customers (again,

with the exception of certain rate adjustors for specified expenses not relevant here). Those

rates will be established by a future Commission decision on APS's current rate case. Before

such a decision is issued, Commission Staff will have the opportunity to examine and audit any

operating expenses claimed by APS to ensure that they are recoverable in customer rates. In

fact, Commissioner Burns, already possesses information from 2010 and 2015 related to

expenses recoverable from rates.

47. Thus, any expenses-for any purpose-APS incurred in 2011, 2012, 2013, or

2014 are irrelevant to the rates customers pay, because those rates are based solely on the 2010

test year. Likewise, expenses incurred by Pinnacle West are not relevant.

COUNT ONE

(Declaratory Judgment - First Amendment)

18

19

20 The Companies incorporate the preceding paragraphs of this Complaint as if

21

22

23

24

25

26

48.

fully set forth here.

49. The First Amendment and Article II, Section 6 of the Arizona Constitution

protect the exercise of free speech against government infringement. The First Amendment

"has its fullest and most urgent application to speech uttered during a campaign for political

office." Citizens United v. Fed. Elections Comm 'n, 558 U.S. 310, 339 (20l0) (quoting Eu v.

San Francisco City. Democratic Central Comm., 489 U.S. 214, 223 ( I989)) (internal quotation

marks omitted).27

28

10



1 50.

2

3

4

5

6

7

8 52.

9

I10

I 1

12 53.

13

14

In addition, the "decision to remain anonymous ... is an aspect of the freedom

of speech protected by the First Amendment." Mclntyre v. Ohio Elections Comm 'n, 514 U.S.

334, 342 (1995).

51. "The First Amendment protects political association as well as political

expression," Buckley,424 U.S. at 15 (citingNAACP v. Alabama, 357 U.S. 449 (l958)), and the

right to political association includes association through financial contribution to political

activities or charitable organizations. Id at 65 .

In light of these principles, the requirement to disclose political expenditures is

subjected to, at a minimum, "exacting scrutiny," which requires that a disclosure requirement

be justified by a "sufficiently important government interest" that has a "substantial relation" to

the disclosure requirement. Citizens United, 558 U.S. at 366-67.

I The justifications advanced for Commissioner Burns's subpoenas are not

important governmental interests, and the subpoenas' selective targeting of only two entities for

disclosure does not have a substantial relation to any legitimate government objective.

15 54. Aside from restricting disclosure regulations to those that meet exacting

16

17

18 55.

19

20

21

scrutiny, the First Amendment also prohibits viewpoint discrimination-speech restrictions

based on the identity or viewpoint of a speaker. Citizens United,558 U.S. at 340.

Commissioner Burns's subpoenas are targeted at APS and Pinnacle West and no

other parties. Other speakers with different viewpoints who have spent significant amounts on

I political expenditures would not be subject to the same constraints as APS and Pinnacle West.

56. Pursuant to A.R.S. § 12-1831, the Companies arc entitled to and request a

22

23

24

25

26

27 COUNT TWO

28

1 l

judicial detennination and declaratory judgment that Commissioner BLtms's subpoenas are

unlawful and unenforceable because they constitute unconstitutional viewpoint-based

l discrirnination in violation of the First Amendment and Article II. Section 6 of the Arizona

Constitution, and because they fail to satisfy the kind of exacting scrutiny required to justify

compelled disclosure of political expenditures.

I

s|
l
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(Declaratory Judgment - Improper and Retaliatory Purpose Under Arizona Law)1

2 57. The Companies incorporate the preceding paragraphs of this Complaint as if

3

4

fully set forth herein.

58. An administrative subpoena may not be issued for an improper, retaliatory

purpose.

59.

5

6

7

8

9

10

11

12

13

14

15

Furthermore, a subpoena for deposition may not be used to impose undue

burden, annoyance, embarrassment, or oppression. Ariz. R. Civ. P. 45(e)(l), Ariz. R. Civ. P.

26(c)(1). Efforts to depose high-ranking company officials are particularly prone to abuse.

60. Commissioner Burns's subpoenas seek information that has no relevance to the

Commission's regulatory function. The regulation of campaign finance expenditures is not

within the scope of authority of the Corporation Commission. The Arizona Constitution, the

Arizona Legislature and the citizens of Arizona through the initiative process have expressly

delegated the regulation of campaign finance, including disclosure of political expenditures, to

other branches of government.

61. Commissioner Bums also lacks authority to subpoena documents in the absence

of any allegation of wrongdoing and disconnected from any Commission-authorized

investigation.

62.

16

17

18

19

20

21

22

23

24

25

26

27

On information and belief, the true purpose of Commissioner Bums's subpoenas

is to exact political retribution for APS's refusal to abide by Commissioner Bums's request that

it refrain from political speech and to deter political speech by APS and Pinnacle West. This is

confirmed by his threat to publicly disseminate the information he gathers from the subpoenas,

despite directly contrary statutory protections of confidential information pursuant to

A.R.S. §40-204(C).

63. The subpoenas were issued for improper and retaliatory purposes.

64. The subpoenas' demand to depose the Companies' CEO is itself unduly

oppressive harassment and only amplifies the improper and retaliatory purpose of the

subpoenas as a whole.

28

12



1

2

3

65. Commissioner Burns's pledge to publicly disseminate the information gathered

| in the subpoenas is unduly oppressive harassment and amplifies the improper and retaliatory

purpose of the subpoenas as a whole.

4

I
5

6

7

8

information gathered

10

66. Pursuant to A.R.S. § 12-1831, the Companies are entitled to and request a

judicial determination and declaratory judgment that (1) Commissioner Burns's subpoenas are

unlawful and unenforceable because they were issued for an improper and retaliatory purpose

I in violation of Arizona law, (2) the subpoenas' demand for a deposition of the Companies'

CEO is unlawful and unenforceable because it is an unreasonably burdensome effort to harass

9 the Companies, and (3) the threatened dissemination of confidential

through the subpoena power is unlawful.

11 COUNT THREE

(Special Action .- Prohibition)

The Companies incorporate the preceding paragraphs of this Complaint as if

12

13

14

15

67.

fully set fish here.

68. Despite

16

the unlawful purposes and requests made in his subpoenas,

Commissioner Bums has stated that he intends to enforce his unlawful subpoenas against the

17

18

19

70.20

21

22

23

24

Companies, including punishing the Companies for contempt if there is non-compliance.

69. Commissioner Burns is therefore proceeding or threatening to proceed without

or in excess of legal authority.

The Companies have no plain, adequate and speedy remedy at law to prohibit

Commissioner Burns from enforcing his subpoena.

71. lheretOre, the Companies request that this Court provide special action relief in

the nature of a writ of prohibition to prohibit the Commissioner from enforcing the subpoenas

served on August 26, 2016.

25

26 WHEREFORE, Plaintiffs respectfully request this Court to enter judgment:

27

28

13



1 A.

089By
Mary R. O'Gra
Joseph N. Roth
2929 North Central Avenue, 21 st Floor
Phoenix, Arizona 85012-2793

.IENNER & BLOCK
Matthew E. Price (Pro Hoc Vice pending)
1099 New York Avenue, NW
Suite 900
Washington, DC 20001-4412

Attorneys for Plaintiffs

1 For a declaratory judgment that Commissioner Bums's subpoenas served on the

2 Companies on August 26, 2016, are contrary to law.

3 B. For special action relief in the nature of a writ of prohibition prohibiting the

4 Commissioner from enforcing the subpoenas served on the Companies on August 26, 2016.

5 C. For attorneys' fees pursuant to A.R.S. § 12-348 and any other applicable statute

6 or common law theory for attorneys' fees.

7 D. For taxable costs and nontaxable costs as may be allowed by law.

8 E. For such other relief as the Court deems just and equitable.

9 DATED this 9th day of September, 2016.

10 OsBoRn MALEDON, p.A.
l l

12

13

14

15

16

17

18

19

20

2 l

22

23

24

25

26

27

28
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verification

Barbara Lockwood, being first duly sworn, states:

1. I am authorized to verify the foregoing Verified Complaint on behalf of Plaintiffs

Arizona Public Service Company and Pinnacle West Capital Corporation.. No.

single person associated with Plaintiffs has personal knowledge of all the facts set

forth in the Verified Complaint Rather, the facts in the Verified Complaint have

been compiled from relevant sources held by Plaintiffs. With these qualifications, I

am authorized to state that the facts set forth in the foregoing Verified Complaint are

true and correct, except matters stated on information and belief, which matters

Plaintiffs believe to be true.

2. I declare under penalty of perjury that the foregoing is true and correct.

Dated this _'L day of September, 2016.

a<»i,...._LQwO
Barbara Lockwood
Vice President, Regulation

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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Exhibit No. 1
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gg Dlr9ct Lino: (602) 5424582
Email: RBurnsweb@azcc.gov

COMMISSIONERS
DOUG LllTLE Chalrman

BOB STUMP
BOB BURNS
TOM FORESE
ANDY TOBIN

ARIZONA CORPORATION
COMMISSION

August25, 2016

x-

98<98O
Re: Arizona Public Service Company, Docket No. E-0I345A_16_0036 Ia 40\3959 -IU - 01'2- 3:

Dear Mr. Brandt:

IFor nearly two years now, APS has refused to voluntarily answer my questions about any
political expenditures that APS/Pinnacle West may have made. Consequently, it is necessary for
me to proceed in a more direct way.

I now seek to continue my investigation to determine whether APS has used ratepayer funds for
political, charitable or other expenditures. This includes adj expenditures made by APS, Pinnacle
West and under APS's brand name for any purpose.

In his May 4, 2016 legal opinion, Attorney General Bmovich specilicdly stated that an
individual Commissioner's § 4 constitutional authority "could relate to an affiliate of a [public
service corporation] only if the affiliate is a Public Company." Ariz. Att'y Gen. Op. 116-130 at
12. In other words, the constitutional Powers conferred to individual commissioners in §4 extend
to a publicly traded company, which Pinnacle West is.

Please see the attached subpoenas outlining the information I seek. I look forward to your full
compliance in this matter. Please be aware that I intend to publicly file all documents related to
this investigation.

Sincerely,
c::>

a "

j r -
r : :
CT)4W4~9
l".)
w

Arizona Corporation Commission

DOCKETED
AUG 2 5 2015

39839187 EU p/Robert L. Bums
Commissioner

r
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8*°'£
@34
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go; l f \

l > - £3293
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cc: Service list from E-01345A-16-0036

\

1200 WIEST WASHINGTON STREET;PHOENIX ARIZONA 85007-2927 /400 WEST CONGRESS STREET; TUCSON ARIZONA 85701
www.azcc.gov



!
BEFORE THE ARIZONA CORPORATION COMMISSION

1

COMMISSIONERS
DOUG LITTLE Chairman
BOB STUMP
BOB BURNS
TOM FORESE
ANDY TOBIN

i
I

DOCKET NO. E0]345A-16-0036

SUBPOENA
SUBPOENA DUCES TECUM

1

IN THE MATTER OF THE APPLICATION
OF ARIZONA PUBLIC SERVICE COMPANY
FUR A HEARING TO DETERMINE THE
FAIR VALUE OF THE UTILITY PROPERTY
OF THE COMPANY FOR RATEMAKING
PURPOSES, TO FIX A IUST AND
REASONABLE RATE OF RETURN
THEREON, TO APPROVE RATE
SCHEDULES DESIGNED TO DEVELOP
SUCH RETURN.

2

3

4

5

6

7

8

9

10

I
ii
8
TO: Arizona Public Service Companv

P.O. Box 53999
Phoenix AZ 85072

I
I

400 North 5th Street
Phoenix AZ 85004I

r

i

Donald E. Brandt
Chairman. President and Executive Officer
Arizona Public Service Company & Pinnacle West Capital Corporation
Mail Station 9042
P.O. Box 53999
Phoenix AZ 85072

I

11

12

13

14

15

16

17

18

19

20 In addition to Mr. Brandt, please produce the appropriate person(s) to address questions regarding the
documents and information requests set forth in Attachment A.

21

22 YOU ARE HEREBY COMMANDED, pursuant to Article XV, Section 4 of the Arizona Constitution,

A.R.S. §§ 40-241, -243, -244, and Ariz. R. Civ. P. 45, to appear and testify under oath in connection

with the matters set forth in Attachment A (see Attachment B).

)
1 1

23

24

25

26

27

28



r

r
BEFORE WHOM APPEARANCE TO BE MADE:

I.

Robert L. Bums. Commissioner
Arizona Corporation Commission
1200 W. Washington Phoenix, AZ 85007

YOU ARE COMMANDED to bring with you and produce for inspection and
copying the following:

See Attachment A.

I
I
I
Ii

i
9

1

i

!
nDATE AND TIME OF PRODUCTION OF DOCUMENTS FOR INSPECTION:

September 15 2016 at 10:00 a.m.

H.

PLACE OF APPEARANCE: Arizona Corporation Commission
2"' Floor Conference Room
1200 w. Washington
Phoenix, AZ 85007

YOU ARE COMMANDED to bring with you written responses to the following
questions:

See Attachment A.

)

v

3
»

l

l

i1
4

DATE AND TIME OF PRODUCTION OF WRITTEN RESPONSES :

September 15, 2016 at 10:00 a.m.
l

l

i

PLACE OF APPEARANCE: Arizona Corporation Commission
2"dFloor Conference Room
1200 W. Washington
Phoenix AZ 85007

i

i

i
i

I I I . YOU ARE COMMANDED to appear and give testimony concerning'

See Attachment A.

i
I
I
i

In addition to Mr. Brandt, please produce the appropriate person(s) to address questions
regarding the documents and information requests set forth in Attachment A.

2
I
1

i

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

l

l

I

I

!

I



I

DATE AND TIME OF APPEARANCE: October6. 2016 at 10:00 a.m.

)

1

2

3

PLACE OF APPEARANCE: Arizona Corporation Commission
Heaiine Room #1
1200 W. Washington
Phoenix AZ 85007

4

5
1

I7
1

For your convenience, prior to the appearance date for production of documents and written responses
requested in I. and II. above, you may tum in the subpoenaed documents and responses to

6 Commissioner Bums' Office located at the above address. If you elect to do this, you need not
appear personally at the appointed place and time on September 15, 2016. Personal appearancc(s),

7 however, are required on October 6, 2016 at 10:00 a.m. as directed in III.

1

I

1

YOU HAVE BEEN SUBPOENAED BY: RobertL. Burns, Commissioner
Arizona Corporation Commission
1200 w. Washington Phoenix. AZ 85007
Telephone: 602-542-3682
E-mail: rburns@azcc. Qov

11

DISOBEDIENCE OF THIS SUBPOENA constitutes contempt of the Arizona Corporation

8

9

10

11

12

13 .
i
iCommission and may subject you to further proceedings and penalties under law.

Issued this 25 day of August, 2016.

,at
Robert 'Bob" Bu s, Commissioner
Arizona Corporation Commission

14

15

16

17

18

19

20 r

21

22

23

II
i
A

I
I24

25
as well as request this document in an alternative format, by contacting Shaylin A. Bernal Executive

26

Persons with a disability may request a reasonable accommodation such as a sign language interpreter,

Assistant to the Executive Director, voice phone number 602-542-3931, e-mail sabemal@azcc.eov.
Requests should be made as early as possible to allow time to arrange the accommodation.

27

328 I
I
1
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BEFORE THE ARIZONA CORPORATION COMMISSIONl
I

Il

COMMISSIONERS
DOUG LITTLE - Chairman
BOB STUMP
BOB BURNS
TOM FORESE
ANDY TOBIN1

g DOCKET no. E-01345A-I6-0036

SUBPOENA
SUBPOENA DUCES TECUM

l

1

2

3

4

5

6

7

8

9

10

IN THE MATTER OF THE APPLICATION
OF ARIZONA PUBLIC SERVICE
COMPANYFOR A HEARING TO
DETERMINE THE FAIR VALUE OF THE
UTILITY PROPERTY OF THE COMPANY
FOR RATEMAKING PURPOSES, TO FIX
A JUST AND REASONABLE RATE OF
RETURN THEREON, TO APPROVE RATE
SCHEDULES DESIGNED TO DEVELOP
SUCH RETURN.

11

12
TO: IPinnacle West Capital Corporation

400 North 5th Street
Phoenix, AZ 85004

a
l
~* Donald E. Brandt

Chairman. President and Executive Officer
Arizona Public Service Companv & Pinnacle West Capital Corporation
Mail Station 9042
P.O. Box 53999
Phoenix, AZ 85072

13

14

15

16

17

18
r
I

I

In addition to Mr. Brandt, please produce the appropriate person(s) to address questions regarding
the documents and information requests set forth in Attachment A.

I
I

19

20

21 YOU ARE HEREBY COMMANDED, pursuant to Article XV, Section 4 of the Arizona

22 Constitution, A.R.S. §§ 40-241, -243, -244, and Ariz. R. Civ. P. 45, to appear and testify under

23 oath in connection with the matters set forth in Attachment A (see Attachment B).

24

25

26

27

28

I



I

1

1
i BEFORE WHOM APPEARANCE TO BE MADE:

Il Robert L. Burns. Commissioner
Arizona Corporation Commission
1200 W. Washington Phoenix, AZ 85007

I. YOU ARE COMMANDEB to bring with you and produce for inspection and
copying the followingi

|

See Attachment A.

1

DATE AND TIME OF PRODUCTION OF DOCUMENTS FOR INSPECTION:

September 15. 2016 at 10:00 a.m.

PLACE OF APPEARANCE: Arizona Corporation Commission
2nd Floor Conference Room
1200 W. Washington
Phoenix AZ 85007i

i
i
1

I I . YOU ARE COMMANDED to bring with you written responses to the following
questions:

See Attachment A.

!
DATE AND TIME OF PRODUCTION OF WRITTEN RESPONSES:

September 15. 2016 at 10:00 a.m.

1
»
I PLACE OF APPEARANCE: Arizona Corporation Commission

2nd Floor Conference Room
1200 W. Washington
Phoenix AZ 85007

I)
1

I I I . YOU ARE COMMANDED to appear and give testimony concerning:

See A ehnient A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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I

In addition to Mr. Brandt, please produce the appropriate persou(s) to address questions
regarding the documents and information requests set forth in Attachment A.

1

2
DATE AND TIME OF APPEARANCE: October 6. 2016 at 10:00 a.m.

3

4

5

PLACE OF APPEARANCE: Arizona Corporation Commission
Hearing Room #1
1200 w. Washington
Pro  nix AZ 07

i

I7

6 For your convenience, prior to the appearance date for production of documents and written responses
requested in I. and II. above, you may tum in the subpoenaed documents and responses to
Commissioner Burns' Office located at the above address. If you elect to do this, you need not

g appear personally at the appointed place and time on September 15, 2016. Personal appearance(s),
however, are required on October 6, 2016 at 10:00 a.m. as directed in III.

9

YOU HAVE BEEN SUBPOENAED BY: Robert L. Bums Commissioner10

1 1

12

Arizona Corporation Commission
1200 W. Washington Phoenix AZ 85007
Telephone: 602-542-3682
E-mail: rbums@azcc.gov

13

14

15

DISOBEDIENCE OF THIS SUBPOENA constitutes contempt of the Arizona Corporation

Commission and may subject you to further proceedings and penalties under law.

Issued this 25 day of August, 2016.

16 ,449
I17 Robert . Bums, C missioner

Arizona Corporation Commission
18

19

20

21

22

23

24

25

26 Persons with a disability may request a reasonable accommodation such as a sign language interpreter,
_ as well as request this document in an alternative format, by contacting Shaylin A. Bernal, Executive

27 Assistant to the Executive Director, voice phone number 602-542-393 l , e-mail sabernaI@azcc.,Qov.
Requests should be made as early as possible to allow time to arrange the accommodation.

28
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Documents

1) Please provide the FERC Form 1 filed by APS for each of the following years: 2011,
2012, 2013, 2014, 2015, and 2016.

2) Please provide the SEC 10K filed by Pinnacle West for each of the following years:
2011, 2012, 2013, 2014, 2015, and 2016.

3) Please provide Pinnacle West's annual report to shareholders for each of the following
years: 2011, 2012, 2013, 2014, 2015, and 2016.

4) Please provide transcripts of Pinnacle West's quarterly earnings calls for 2011, 2012,
2013, 2014, 2015, and 2016.

5) Please provide all agreements, contracts, internal policy memoranda, or other documents
of any kind that describe the arrangements governing Pinnacle West's use ofAPS's name or
brand.

6) Please provide all agreements, contracts, internal policy memoranda, or other documents
of any kind that describe the arrangements governing Pinnacle West's expenditures or donations
offends for any purpose under APS's name or brand.

I
I
1

7) Please provide all agreements, contracts, internal policy memoranda, or other documents
of any kind that describe the arrangements governing the APS Foundation's expenditures or
donations of funds for any purpose under APS's name or brand.

Please provide an organizational chart illustrating the officers, directors and managers for8)
APS.

9) Please provide an organizational chart illustrating the officers, directors and managers for
Pinnacle West.

1



For 2011. please provide written responses to the following:

I ) For calendar year 201 I, please list each charitable contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

2) For calendar year 2011, please list each political contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

3) For calendar year 2011, please list each expenditure made by APS for lobbying purposes.
Please indicate to whom the payment was made, the amount of the payment, the date, and the

purpose

4) For calendar year 2011, please list each marketing/advertising expenditure made by APS .
Please indicate the nature of the expenditure, the amount, the date, and the purpose. For
example, Commissioner Bums has been informed that APS/Pinnacle West pays the Phoenix
Suns to display the APS logo. Please address dies particular example and list all similar
circumstances.

5) Please provide a list of all expenditures to 501 (c)(3) and 501 (c)(4) organizations made by
APS in 2011. Please indicate to whom the expenditure was made, the amount of the
expenditure, and what the expenditure was for.

For 20121please provide written responses to the following:

11) For calendar year 2012, please list each charitable contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

2) For calendar year 2012, please list each political contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

3) For calendar year 2012, please list each expenditure made by APS for lobbying purposes.
Please indicate to whom the payment was made, the amount of the payment, the date, and the
purpose.

4) For calendar year 2012, please list each marketing/advertising expenditure made by APS.
Please indicate the nature of the expenditure, the amount, the date, and the purpose. For
example, Commissioner Burns has been informed that APS/Pinnacle West pays the Phoenix
Suns to display the APS logo. Please address this particular example and list all similar
circumstances.

2



I

5) Please provide a list of all expenditures to 50l(c)(3) and 50 l(c)(4) organizations made by
APS in 2012. Please indicate to whom the expenditure was made, the amount of the
expenditure, and what the expenditure was for.

IFor 2013. please provide written responses to the following:

1) For calendar year 2013, please list each charitable contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution the date, and the
purpose.

2) For calendar year 2013, please list each political contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

3) For calendar year 2013, please list each expenditure made by APS for lobbying purposes.
Please indicate to whom the payment was made, the amount of the payment, the date, and the
purpose.

4) For calendar year 2013, please list each marketing/advertising expenditure made by APS.
Please indicate the nature of the expenditure, the amount, the date, and the purpose. For
example, Commissioner Bums has been informed that APS/Pinnacle West pays the Phoenix
Suns to display the APS logo. Please address this particular example and list all similar
circumstances.

5) Please provide a list of all expenditures to 50l(c)(3) and 501 (e)(4) organizations by APS
in 2013. Please indicate to whom the expenditure was made, the amount of the expenditure, and
what the expenditure was for.

For 2014. please provide written responses to the following:

1) For calendar year 2014, please list each charitable contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

2) For calendar year 2014, please list each political contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

3) For calendar year 2014, please list each expenditure made by APS for lobbying purposes.
Please indicate to whom the payment was made, the amount of the payment, the date, and the
purpose.

4) For calendar year 2014, please list each marketing/advertising expenditure made by APS .
Please indicate the nature of the expenditure, the amount, the date, and the purpose. For
example, Commissioner Bums has been informed that APS/Pinnacle West pays the Phoenix

3;
l
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Suns to display the APS logo. Please address this particular example and list all similar
circumstances.

5) Please provide a list of all expenditures to 50l(c)(3) and 50l(c)(4) organizations by APS
in 2014. Please indicate to whom the expenditure was made, the amount of the expenditure, and
what the expenditure was for.

_F_or 2015. please provide written responses to the following:

1) For calendar year 2015, please list each charitable contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

2) For calendar year 2015, please list each political contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

3) For calendar year 2015, please list each expenditure made by APS for lobbying purposes.
Please indicate to whom the payment was made, the amount of the payment, the date, and the
purpose.

4) For calendar year 2015, please list each marketing/advertising expenditure made by APS .
Please indicate the nature of the expenditure, the amount, the date, and the purpose. For
example, Commissioner Bums has been informed that APS/Pinnacle West pays the Phoenix
Suns to display the APS logo. Please address this particular example and list all similar
circumstances.

5) Please provide a list of all expenditures to 501 (c)(3) and 50 l(c)(4) organizations by APS
in 2015. Please indicate to whom the expenditure was made, the amount of the expenditure, and
what the expenditure was for.

For 2016. please provide written responses to the following:

1) For year to date 2016, please list each charitable contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

2) For year to date 2016, please list each political contribution made by APS. Please
indicate to whom the contribution was made, the amount of the contribution, the date, and the
purpose.

3) For year to date 2016, please list each expenditure made by APS for lobbying purposes.
Please indicate to whom the payment was made, the amount of the payment, the date, and the
purpose.

4



4) For year to date 2016, please list each marketing,/advertising expenditure made by APS.
Please indicate the nature of the expenditure, the amount, the date, and the purpose. For
example, Commissioner Bums has been informed that APS/Pinnacle West pays the Phoenix
Suns to display the APS logo. Please address this particular example and list all similar
circumstances.

5) Please provide a list of all expenditures to 501 (c)(3) and 50l(c)(4) organizations by APS
in 2016. Please indicate to whom the expenditure was made, the amount of the expenditure, and
what the expenditure was for.

Affiliated Interests-Please provide written responses to the following:

l ) Please provide a list of all charitable donations made by Pinnacle West in 201 l, 2012,
2013, 2014, 2015, arid 2016. Please indicate to whom the donation was made, the amount of die
donation, and what the donation was for. Please indicate which, if any, were made under APS's
name or brand.

2) Please provide a list of all donations for political purposes made by Pinnacle West in
2011, 2012, 2013, 2014, 2015, and 2016. Please indicate to whom the donation was made, the
amount of the donation, and what the donation was for. Please indicate which, if any, were made
under APS's name or brand.

3) Please provide a list of all expenditures to 501(c)(3) organizations made by Pinnacle
West in 201 l, 2012, 2013, 2014, 2015 and 2016. Please indicate to whom the expenditure was
made, the amount of the expenditure, and what the expenditure was for. Please indicate which, if
any, were made under APS's name or brand

4) Please provide a list of all expenditures to 501(c)(4) organizations made by Pinnacle
West in 201 l, 2012, 2013, 2014, 2015 and 2016. Please indicate to whom the expenditure was
made, the amount of the expenditure, and what the expenditure was for. Please indicate which, if
any, were made under APS's name or brand.

5) Please list each marketing/advertising expenditure made by Pinnacle West in 2011, 2012,
2013, 2014, 2015, and 2016. Please indicate the nature of the expenditure, the amount, the date,
and the purpose. For example, Commissioner Burns has been informed that APS/Pinnacle West
pays the Phoenix Suns to display the APS logo. Please address this particular example and list
all similar circumstances.

I
I.

6) Please describe any foundations or other entities (formed for charitable or other
philanthropic purposes) that are related to APS and/or Pinnacle West. Please describe how these
entities are landed. Please describe the arrangements governing the Foundation's use of APS's
name or brand.

l

7) Please see the attached press releases from Pinnacle West, APS, arid the APS Foundation
(Attachment C). Please describe the relationships between these organizations. For example,

l
I

5

I



Alan Burnett is listed as a media contact for all three organizations. Please indicate which entity
he works for and which entity pays his salary.

l

6
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A. ll
. . by rules of prance and by the

commission.
rules of evidence, and no Informality in any proceeding or in the manner of taking

before the commission or a commissioner s all invalidate any order,

B.

has specifically authorized the officer or employee to represent it.
The representation is not the officer's or employee's primary duty for the

or incidental to such officer's

c. The commission may adopt or administer arbitration procedures to resolve

40-243. c d f h
I a ira I

eatings an investigations before the commission or a commissioner shall be
governed by this article, and procedure adopted

Neither the commission nor a commissioner shall be bound by technical

testimony
decision, rule or regulation made approved or confirmed by the commission.

In a hearing or rehearing condo ed pursuant to this art le a public service
corporation may be represented by a corporate officer or employee who is not a
member of the state bar if:
21. The corporation

corporation but Is secondary or employee's duties
relating to the management or operation of the corporation.

complaints or disputes brought by a party a?alnst a telecommunications company,
except that the commission shall not subject a wirelesslprovider to arbitration un ess

his section does
. disputes or complaints against a

provider, involving telecommunications sewlces contains in the bundle of services,

the wireless provider and customer consent in writing. not prohibit
the commission from arbitrating wireline service

o the extent the commission has jurisdiction as authorized pursuant to this chapter.

. .
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y

receive for his attendance the same fees allowed by law to witness in civil actions,

appdroprlated for the
Bl

Phe time of service, demand his
need not attend. A witness furnished

mileage and one days
Ree transportation shall

. . . e at s and certify to all official acts. The
CotTllT1dIsslofl, or a commlssloraer, or any party, may take depositions as In a court of
recur
B. Each witness who appears by order of the commission or a commissioner shall

a
which shall.be paid by the party at whose request the witness Is subpoenaed. The
fees of a witness subpoenaed by the commission shall be paid from the fund

. use of the commission as other expenses of the commission are
Any witness subpoenaed except one subpoenaed by the commission, may, at

attendance, and if not paid
not receive mileage.
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'W~s"2v"! .yr¢=;f..,5'*£.A Arizona Court Rules

U9m§Ia!2li9t£QDJf:nt§

Rule 45. Subpoena
Arlzona Revised Statutes Annotated

Rules of Civil Procedure for the Superior Courts of Arizona
Arizona Revised Statutes Annotated

Rules of Civil Procedure for the Superior Courts of Arizona (Refs & Antes)
YI. Trials (Reis & Annoy)

16 A.R.S. Rules of Civil Procedure, Rule 45

Rule 45 Subpoena

Olnenures

(a) Form; Issuance.

(1)General Requirements.Every subpoena shall:

(A) state the name of the Arizona court from which it is issued

(B) state the title of the action the name of the court inwhich it is pending. and its civil action number

(C) command each person to whom it is dlreaed to do the following at a specified time and place:

(1) attend and give testimony at a hearing trial, or deposition or

(ii)produce and permit inspection copying testing or sampling of designated documents, electronically stored information, or
tangible things in that persons possession custody or control: or

(Iii) permit the inspection of premises and
(D) be substantially in the tom set forth in Rule 84 Foml 9

i

(2) Issuance by Clerk.The clerk shall issue a signed but otherwise blank subpoena to a party requesting it. and that partyshall
complete the subpoena before service. The State Bar of Arizona may also issue signed subpoenas on behalf of the clerk through an
online subpoena Issuance sewlce approved by the Supreme Court of Arizona.

(b) For Attendance of Witnesses at Hearing, Trlal or Deposition; Objections.

(1)Issuing Coup. A subpoena commanding a person to attend and give testimony at a hearing or trial shall issue from the superior
court for the county in which the hearing or trial is to be held. Except as otherwise provided in Rule 45.1 a subpoena commanding a
person to attend and give testimony at a deposition shall issue from the superior court for the county in which the case is pending.

(2) Combining or Separating a Command to Produce or to Pa/mit Inspection. A command to produce documents electronically stored
information. or tangible things or to permit the inspection of premises. may be joined with a command to attend andgivetestimony at
a hearing trial or deposition or may be set out in a separate subpoena.

(3) Place of Appearance.

(A) Trlal Subpoena. Subject to Rule 45(e)(2)(B)(lli) a subpoena commanding a person to attend and give testimony at a trial may
require the subpoenaed person lo travel from anywhere within Me state.

(B) Hearing or Deposition Subpoena. A subpoena commanding a person who Is neither a party nor a partys officer to attend and
give testimony at a hearing or deposition may not require the subpoenaed person to travel to a place other than:

I
i

(I) the county in which the person resides or transacts business in person

(ii) the county in which the person is served with a subpoena or within forty miles from the place of service; or

(iii) such other convenient place fixed by a court order.

I

(4) Command ro Attend a Deposition-notice al Recording Method. Asubpoena commanding a person to attend and give testimony
at a deposition shall state the method for recording the testimony.

(5) ObjectiOns; Appearance Required. Objections to a subpoena commanding a person to attend and give testimony al ahearing.
trial or deposition shall be made by timely motion In accordance with Rule 45(e)(2). Unless excused from doing so by the party or

https://govt.westlaw.com/aztules/Document/N4COE2ACOD60D11DF9D628FC4CEFCF5... 8/22/2016
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attorney sewing a subpoena by a court order or by any other provision of this Rule a person who is properly served with a
subpoena is required to attend and give testimony at the date time and place specified in the subpoena

(c) For Production of Documentary Evidence or for Inspection of Premises; Duties In Responding to Subpoena; Objections;
Production to Other Parties.

a
subpoena commanding a person to produce designated documents. electronically stored information or tangible things or to permit
(1) Issuing Court. if separate from a subpoena commanding a person to attend and give testimony at a hearing trial or deposition

the inspection of premises shall issue from the superior court for the county in which the production or inspection is to be made.

(2) Specifying the Form /or Electronically Stored Information. A subpoena may specify the form or forms in which electronically stored
information is to be produced.

(3) Appearance nor Required. A person commanded to produce documents electronically stored information or tangible things or to
permit the inspection of premises need not appear in person at the place of production or inspection unless the subpoena commands
the person to attend and give testimony at a hearing trial or deposition.

(4) Production of Documents. A person responding to a subpoena to produce dowments shall produce them as they are key' in the
usual course al business or shall organize and label them to correspond with the categories in the demand.

(5) Obiadions.

(A) Form and Time for Objection.

(i) A person commanded to produce documents electronically stored information or tangible items or to permit the inspection of
premises, may serve upon the party or attorney serving the subpoena an objection to producing inspecting, copying, testing or
sampling any or all of the designated materials, to inspecting the premises. or to producing electronlrnlly stored information In the
tom or forms requested. The objection shall set forth the basis for the objection and shall include the name address. and
telephone number of the person, or the persons attorney, sewing the objection.

(Ii) The objection shall be sewed upon the party or attorney sewing the subpoena before the time specified for compliance or
within 14 days after the subpoena is served, whichever is earlier.

(iii) An objection also may be made to that portion of a subpoena that comnrands the person to produce and permit inspection
copying testing or sampling if it is joined with a command to attend and give testimony at a hearing trial or deposition but
making such an objection does not suspend or modify a person's obligation to attend andgive testimony at the date time and
place specltied in the subpoena.

(B) Procedure After an Objection Is Made.

(i) If an objection is made the party or attorney sewing the subpoena shall nd be entitled to compliance with those portions of
the subpoena that are subject to the objection, except pursuant to an order of the issuing court.

(ii) The party sewing the subpoena may move for an order under Rule 37(a) to compel compliance with the subpoena. The
motion shell comply with Rule 37(a)(2)(C) and shall be sewed on the subpoenaed person and all other parties in accordance
with Rule 5(c).

(iii) Any order to compel entered by the court shall protean any person who is neither a party nor a partys otilcer from undue
burden or expense resulting from the production inspection copying testing or sampling commanded.

(C) Claiming Privilege or Protection

(i) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial-preparation
materials the claim shall be made expressly and shall be supported by a description of the nature of the documents
communications or things not produced that is sufficient to enable the demanding party to contest the claim.

(ii) If a person contends that information that is subject to a claim of privilege or of protection as trialpreparation material has
been inadvertently produced in response to a subpoena the person making the claim may notify any party that received the
information cf the claim and the basis for it. Alter being notified a party must promptly return sequester or destroy the specified
information and any copies it has and may not use or disclose the information until the claim is resolved. A receiving party may
promptly present the information to the court under seal for a determination of the claim. If the receiving party disclosed the
information before being notified. it must take reasonable steps to retrieve it. The person who produced the information must
preserve the information until the claim is resoWed.

(6) ProductiOn to Other Parfies. Unless otherwise stipulated by the parties or ordered by the court documents electronically stored
information and tangible things that are obtained in response to a subpoena shall be made available to all other parties in accordance
with Rule 26.1 (a) and (b).

(d) Service.

(1) General Requirements Tendering Fees. A subpoena may be served by any person who is not a party and is not less than
eighteen years of age. Sewing a subpoena requires delivering a copy to the named person and if the subpoena requires that
persons attendance tendering to that person the fees for one days attendance and the mileage allowed by law.

https://govt.westlaw.com/azrules/Document/N4COE2ACOD60D1 ]DF9D628FC4CEFCF5...
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(2) Exceptions to Tendering Foes. When the subpoena commands the appearance of a party at a trial or hearing or is issued on
behalf of the state or any of its officers or agencies fees and mileage need not be tendered.

(3) Sewiee on Other Parties. A copy of every subpoena shall be sawed on every other party in accordance with Rule 5(c).

(4) Service within the Slate. A subpoena may be sewed anywhere within 'he slate.

(5) Proof of Sen/ice. Proving sewioe when necessary. requires lillng with the clerk of the court of the county in which the case Is
pending a statement showing thedate and manner of service and of the names of the persons sewed. The statement must be
certified by the person who sawed the subpoena.

(e) Protection of Persons subject to Subpoenas; Motion to Quash or Modlfy

(1) Avoiding Undue Burden or Expense; Sanctions. A party or an attorney responsible for the service of a subpoena shall take
reasonable steps to avoid imposing undue burden or expense on a person subject to that subpoena. The issuing court shall enforce
this duty and impose upon the party or attorney who breaches this duty an appropriate sanction which may include, but is not limited
to lost eamlngs and a reasonable attorneys fee.

(2) Quashing or Modifying a Subpoena.

(A) When Required. On the timely filing of a motion to quash or modify a subpoena the superior court of the county in which the
case is pending or from whicha subpoena was issued shall quash or modify the subpoena If:

(0 it fails to allow a reasonable time for compliance.

(Ir) it commands a personwho is neither a party nor a parlys china to travel to a location other than the places specified in Rule
45(b)r3)(B);

(iii) it requires disclosure of privileged or other protected matter if no exception or waiver applies: or

(iv) Ir subjects a person to undue burden.

(B) When Permitted. On the timely filing of a motion ro quash or modify a subpoena. and to protect a person subject to or affected
by a subpoena. the superior court of me county In which the case is pending or from which a subpoena was issued may quash or
modify the subpoena if:

(I) it requires disclosing a trade secret or other confidential research. development or commercial information

(ii) it requires disclosing an unretired expert's opinion or information that does not describe speclhc occurrences in dispute and
results from the experts study that was not requested by a party

(Iii) ll requires a person who is neither a party nor a partys officer to incur substantial travelexpense; or

(iv) justice so requires.

(C) Specifying Conditions as an Alterative. In the circumstances described in Rule 45(e)(2)(B) the court may instead of quashing
or modifying a subpoena order appearance or production under specified conditions inducing any conditions and limkations set
forth in Rule 26(c). as the court deems appropriate:

(I) If the party or attorney serving the subpoena shows a substantial need for the testimony or material that cannot be otherwise
met without undue hardship; and

(ii) if the person's travel expenses or the expenses resulting from the production are at issue. the party or attorney serving the
subpoena assures that the subpoenaed person will be reasonably compensated.

(D) Time for Motion. A motion to quash or modify a subpoena must be filed before the time specified for compliance or within 14
days after the subpoena Is served whichever is earlier.

(E) Service of Motion. Any motion to quash or modify a subpoena shall be served on the party or the attorney sewing the subpoena
in accordance with Rule 5(c). The party or attorney who served the subpoena shall serve a copy of any such motion on all other
parties in accordance with Rule 5(c).

subpoena. A failure to obey must be excused if the subpoena purports to require a person who is neither a party nor a partys officer

I
l

(f) Contempt. The issuing court may hold in contempt e person who having been sered falls without adequate excuse to obey a

to attend or produce at a location other than the places specified in Rule 45(b)(3)(B).

(g) Failure to Produce Evidence. If a person fails to produce a document electronically stored information or a tangible thing
requested in a subpoena secondary evidence of the item's content may be offered in evidence at trial.

Credits
Amended July 17 1970 effective Nov. 1 1970; July 6 1983 effective Sept. 7 1983; Sept. 15 1987 effective Nov. 15 1987 Oct. 9.
1998 effective Dec. 1. 1996 June 9 2oo5 effec tive Dec. 1 2005 Sept. 5 2007 effective Jan. 1 2008; Sept. 2 2010 effective Jan.
1 2011 Aug. to 2012 effec tive Jan. 1 2013.

l
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Rules Civ. Proc. Rule 45 AZ ST RCP Rule 4516 A. R. s.
Current with amendments received through D7/01/18
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FOR IMMEDIATE RELEASE
Media Contact: Alan Bun hell, 602250-3376
Website: aps.com/newsroom

APS INVESTED MORE THAN $10 MILLION IN ARIZONA NONPROFITS IN 2015

PHOENIX - For more than 125 years, APS has understood that- as one of the only large corporations
headquartered in the state ._ the company has a responsibility to not only provide reliable energy service
to its 1.2 million customers, but to strengthen and empower the communities it serves. This belief is
embedded in the culture of the company, and starts at the top.

I

APS announced today that its 2015 community investment In Arfzona totaled more than $10 million.
This amount includes grants, sponsorships, and In-kind donations from APS and the APS Foundation to
nonprofit organizations and educators throughout the state. In addition, APS employees donated more
than 123,000 hours in volunteer time to Arizona nonprofits, an economic impact of $2.8 million.

"Ourlong history In the state has shown us that the success ofAPS is closely tied to the prosperity and
health of the communities we serve," said Don Brandt Chairman, President and CEO of Aps. "We are
committed to empowering nonprofits to do what they do best, and supporting education programs that
will benefit our state's future leaders for years to come. This commitment is ingrained in our culture,
and radiates through all of our 6,400 employees."

Among the nonprofits who received grants and contributions from APS and the APS Foundation in
2015:

The Arizona Sclencecenter received a grant for $415,500 to support education programs
throughout the state. The Science Center's Rural Communities Education Program targets
educators from rural school districts, bringing professional development opportunities to STEM
teachers across the state. Additional support also was designated for new exhibits.

The Arizona Hispanic Chamber of Commerce Foundation received a grant for $250,000 for the
Ed and vera Pastor Legacy Scholarship program. This scholarship will benefit Latino students
majoring in a STEM or a public policy field at any public university or college in Arizona.

MIND Research Institute received a $200,000 grant to expand Its ST Math program and to
partner with ASU to implement a professional development exploratory study with English-
language learner students.Theseprograms will expand Innovative teaching to low-income
students throughout Arizona and will train teachers to use a visual approach that deepens
students problem-solving and reasoning skills, helping them advance their mathematical
knowledge.

UMOM New Day Centers received a grant for $150,000 to meet the needs of homeless women
and families in Maricopa County. The funds will enable UMOM to provide comprehensive
sewlces, including housing healthcare vocational training and job placement, substance abuse
counseling and housing service for residents while they focus on their case plan to end their
homelessness.
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The Phoenix Symphony Association received $225,000 from APS to deliver relevant and
entertaining content to a broad range of constituencies and provide civic value through
programs that benefit the needs of the community and foster a culture of creativity and
innovation.

The Navajo United Way received a grant for $100,000 for its Operation Yellow Water Challenge
Match. The Navajo United Way is working to ensure that farmers and communities impacted by
the closure of the San Juan River, due to toxic waste contamination in August 2015, receive the
support they need to irrigate fields and continue their livelihood.

The Phoenix Art Museum received an $85000 grant to support exhibitions, education and The
James K. Ballinger American Art and Education Fund.

In addition, in 2015 the APS Foundation supported programs that enhance academic achievement in the
areas of Science, Technology, Engineering and Math (STEM):

Arizona Science Teachers Association received a grant for $86000 for its Teacher Leadership
Program.

ASU Foundation for a New American University received a grant for $80,000 for Its STEMSS
(Science, Technology, Engineering, Math and Social Studies) Summer Institute for K12 teachers.

Lowell Observatory received a $56,500 grant for its Navajo-Hopl Astronomy Outreach Program.

The Society of St. Vincent dh Paul received a $50,000 grant for its Dream Center Digital Library,
which will introduce young students to the practical uses of technology through instruction in
STEM subjects.

The Southern Arizona Research Science and Engineering Foundation (SARSEF) received a
s50,000 grant to bring STEM education for students and teachers to 50 schools in low-Income,
rural areas.

Teach for America Inc. received a grant of $50,000 for its Math/Science initiative, which recruits
highly qualified individuals to teach math and science In few~lncome schools and provides
preparation and support to enhance teacher effectiveness .

About APS Foundation

Privately endowed by pinnacle West Capital Corp. in 1981 as an independent 501(c)(3) organization, the
APS Foundation distributes an average of $1.5 to $2.5 million per year through a blannual grant

process. Since its inception the Foundation has invested nearly $35 million In Arizona nonprofits. For

more information, please visit aps.com/corporateeiving and click on the Foundation link.

About APS
APS Arizona's largest and longestserving electricity utility, serves nearly 1.2 million customers in 11 of
the state's 15 counties. With headquarters in Phoenix APS is the principal subsidiary of Pinnacle West
Capital Corn. (NYSE: pow) l
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Website:

FOR IMMEDIATE RELEASE
Medley Contains Jim McDonald (602) 2503704

Alan Burrell (502) 2503376
Ted Geiger 1602) 250-3200

aps.com/newsroom

APS ANNOUNCES EXECUTIVE CHANGES AT PALO VERDE
Dodington transitioning to advisory role; Bement Cadogan promoted

PHOENIX - Arizona Public Service announced today changes in its senior leadership team at the Palo
Verde Nuclear Generating Station. Bob Bement has been appointed Executive Vice President, Nuclear
and will continue to report to Randy Edineton Executive Vlce President and Chief Nuclear Officer.
Cadoean, currently Vice President, Nuclear Engineering, has been named to replace Bement as Senior
Vice President, Site Operations. Maria Lacal will continue to serve as Senlor Vice President, Regulatory
and Oversight. Cadogan and Lacal will report to Bement.

On October 31, Bement will take over as Executive Vice President and Chief Nuclear Officer while
Edington shifts to Executive Vice President and Advlsor to the CEO.

"I want to thank Randy Dodington for his great service to our customers, our company and our state over
the past nine years," said Don Brandt, APS Chairman, President and Chief Executive Officer. "When
Randy arrived, Palo Verde faced difficult regulatory and operational challenges. He put together a great
team, which included Bob Bement, and more quickly than anyone thought possible, restored confidence
and operational excellence at the plant. I am proud to say that under Randy's leadership, Palo Verde has
become a model for other plants nationally and around the world as one of the best in the industry."

In 2015, Palo Verde generated a record 32.5 million megawatt~hours of carbon~free electricity, marking
the 24* consecutive year the plant was the nation's largest power producer. Palo Verde remains the
only U.S. generating facility to ever produce more than 30 million megawattt~hours in a year- an
operational accomplishment the plant has achieved each of the past seven years and a total of 11 times.
in addition, Palo Verde produces 80 percent of Arizona's clean electricity, displacing more than 13.2
million metric tons of greenhousegas emissions that would otherwise have been produced to power
homes and businesses from Texas to California.

Bement has led the dayto~day nuclear operations at Palo Verde for the past nine years. Prior to joining
APS shortly after Edington's arrival in 2007, he held senior nuclear leadership positions Ar Echelon and
with Arkansas Nuclear One and began his nuclear career In the United States Navyas a nuclear-trained
electrician.

"Bob Bement has served side byside with Randy at Palo Verde almost from Randy's first day at APS.
Bob understands the plant culture and was essential in Palo Verde's return to excellence," said Brandt.
"Randy and I have always agreed that the true measure of a leader is the organizations ability to excel
after that leader is gone. In Bob, we have the ideal successor to continue Randy's outstanding work and
to ensure Palo Verde's enduring industry leadership."

I
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Cadogan, who has sewed as Palo Verde's vice president of nuclear engineering since 2012, will assume
Bement's former responsibilities overseeing site operations. Cadogan joined APS in 2009 as director of
engineering support before being promoted to director of plant engineering in 2011. In his most recent
role, he has been responsible for plant design and project engineering, as well as the nuclear fuels
function. Prior to joining APS, Cadogan spent 30 years in the energy industry, holding numerous
positions in power plant operations support, design and construction.

Palo Verde is operated by APSand jointly owned by Ape Say River Project, E! Paso Electric Co., Southern
California Edison Co., Publlc Service co. of new Mexico, Southern California Public Power Authority and
the Los Angeles Department of Water & Power.

Aps.Arizonas largest and longestserving electric utility, serves nearly 1.2 million customers in 11 of the
state's is counties. with headquarters in Phoenix, APS is the principal subsidiary of Pinnacle West
Capital Corn. (NYSE PNW).
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FOR IMMEDIATERELEASE
Media Contact: Alan Burnett, (602) 250-3376
Analyst Contact: Paul Mountain, (60212504952
Website: oinnaclewestcom

PINNACLE WEST REPORTS 2016 FIRST-QUARTER EARNINGS

Results in line with the company's expectations, furlyear
2016 earnings guidance of}7rmed

Major planned fossil power plant outages increase
operations and maintenance expenses versus a year ago

Retail sales continue to improve as Arizono's economy
continues postrecession growth

PHOENIX - Pinnacle West Capital Corp. (NYSE: PNW) today reported consolidated net Income
attributable to common shareholders of $4.5 million, or $0.04 per diluted share of common
stock, for the quarter ended March 31, 2016. Thls result compares with $16.1 million, or $0.14
per diluted share, for the same period In 2015.

"Financial results were in line with our expectations, especially glven the major fossil power
plant overhauls and maintenance work that we had built Into our budget," said Pinnacle West
Chairman, President and Chief Executive Offlcer Don Brandt. "We remain optimistic that we will
achieve our annual targets as customer and electricity sales growth continue to rebound, along
with Arizona's improving economy."

i
I

I
i

Brandt cited a recent study by the U.S. Census Bureau that indicates the Phoenixmetropolitan
area is the third-fastest growing of the top 15 metro areas in the U.S. A second report by
Arizona's Office of Employment and Population Statistics shows the state has formally matched
Its prerecession employment levels, amid expectations of continued solid growth in both
population and jobs.

1
i
I

Looking to the immediate future, Brandt added that the company Is focused on achieving
constructive regulatory outcomes on a number of key energy policy Issues, including Arizona's
value and cost of distributed generation proceeding, as well as the companys upcoming rate
case. "We will continue working with various stakeholder to achieve fair policies that benefit all
our customers - and that help ensure a sustainable energy future for all of Arizona," hesaid.

The 2016 firstquarter results comparison was adversely impacted by increased operations and
maintenance expenses, which decreased results by $0.17 per share compared with the pr'or-
year period. Theexpense increase was largely comprised of higher fossil plant maintenance
costs as a result cf more planned work being completed in the 2016 first quarter compared to
the 2015 first quarter.

I
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The above costs were partially offset by the following items:

l

o

The effects of weathervariations improved results by $0.02 per share compared to the
yearago period despite temperatures that remained less favorable than normal. While
residential heating degree-days (a measure of the effects of weather) were S7 percent
higher than last year's first quarter, heating degree4lays were still 18 percent below
normal 10-year averages. A contributing factor was that February 2016 was the third-
mildest February in the last 20 years and the fifthmildest over the last 40 years.

Increasedretail transmission revenuepositively impacted earnings by $0.02 per share.

Higher retail electricity soles _excluding the effects of weather variations, but including
the effects of customer conservation, energy efficiency programs and distributed
renewable generation - improved earnings $0.01 per share. Compared to the same
quarter a year ago, weathernormalized sales Increased 1.3 percent (partly the result of
an addltlohal day of sales due to the leapyear), while total customer growth improved
1.3 percent quarter-over-quarter.

The net effect of miscellaneous Items Increased earnings $0.02 per share.

Financial Outlook
For 2016, the Company continues to expect its on-going consolidated earnings will be within a
range of $3.90 to $4.10 per diluted share, on a weathernorMalized basis, and to achieve a
consolidated earned return on average common equity of more than 9.5 percent.

Key factors and assumptions underlying the 2016 outlook can be found in the firstquarter 2016
earnings presentation slides on the Company's website at Dlnnaclewest.co m/investors.

Conference Call and Webcast
Pinnacle West invites interested parties to listen to the live webcast of management's
conference call to discuss the Company's 2016 firstquarter results, as well as recent
developments, at 12 noon FT (9 a.m. AZ time) today, April 29. A replay of the webcast Carl be
accessed at pinnaclewest.com/presentations. To access the live conference call by telephone,
dial (877) 4078035 or (201) BB98035 for international callers. A replay of the call also will be
available until 11:59 p.m. (ET), Friday, May s, 2016, by calling (877)6606853 in the U.S. and
Canada or (201) 6127415 internationally and entering conference ID number 13634257.

1:
I

l

General Information
Pinnacle West Capital Corn., an energy holding company based in Phoenix has consolidated
assets of approximately $15 billion, about 6,200 megawatts of generating capacity and 6,400
employees in Arizona and New Mexico. Through its principal subsidiary, Arizona Public Service
the Company provides retail electricity service to nearly 1.2 million Arizona homes and
businesses. For more information about Pinnacle West visit the Company's website at
oinnaclewest.com.

i
I

IDollar amounts in this news release are after income taxes. Earnings per share amounts are
based on average diluted common shares outstanding. For more information on Pinnacle West's
operating statistics and earnings, please visit pinnaclewest.com/investors.
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NONGAAP FINANCIAL INFORMATION

In this press release we refer to "ongoing earnings." Ongoing earnings is a "non-GAAP
financial measure," as defined in accordance with SEC rules. We believe on~going earnings
provide investors with useful indicators of our results that are comparable among periods
because they exclude the effects of unusual items that may occur on an irregular basis. Investors
should note that these nonGAAP financial measures involve judgments by management,
including whether an item is classified as an unusual item. We use ongoing earnings, or similar
concepts, to measure our performance Internally in reports for management.

FORWARDLOOKlNG STATEMENTS

This press release contains forward-looking statements based on our current expeditions,
including statements regarding our earnings guidance and financial outlook and goals. These
forwardlooklng statements are often identified by words such as "estimate," "predict," "may,"
"believe," "plan," "expect/' "require," "intend," "assume" and similar words. Because actual
results may differ materially from expectations, we caution readers not to place undue reliance
on these statements. A number of factors could cause future results to differ materially from
historical results, or from outcomes currently expected or sought by Pinnacle West or APS.
These factors include but are not limited to:

l

i

l
l
l

!
i
|
I

l

l
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our ability to manage capital expenditures and operations and maintenance costs while
maintaining high reliability and customer service levels;
variations In demand for electricity, including those due to weather, seasonality, the
general economy, customer and sales growth (or decline), and the effects of energy
conservation measures and distributed generation;
power plant and transmission system performance and outages;
competition in retail and wholesale power markets;
regulatory andjudiclal decisions, developments and proceedings;
new legislation, ballot initiatives and regulation, including those relating to
environmental requirements, regulatory policy, nuclear plant operations and potential
deregulation of retail eledrlc markets;
fuel and water supply availability;
our ability to achieve timely and adequate rate recovery of our costs including returns
on and of debt and equity capital investment;
our ability to meet renewable energy and energy efficiency mandates and recover
related costs;
risks inherent in the operation of nuclear facilities, including spent fuel disposal
uncertainty;
current and future economic conditions in Arizona, lnduding in real estate markets;
the development of new technologies which may affect electric sales or delivery;
the cost of debt and equity capital and the ability to access capital markets when
required;
environmental and other concerns surrounding coal-fired generation, including
regulation of greenhouse gas emissions;
volatile fuel and purchased power costs;

l

l
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the investment performance of the assets of our nuclear decommissioning trust,
pension, and other postretirement benefit plans and the resulting impact on future
fllflding requirements;
the liquidity of wholesale power markets and the use of derivative contracts in our
business;
potential shortfalls in insurance coverage;
new accounting requirements or new interpretations of existing requirements;
generation, transmission and distribution facility and system conditions and operating
costs:
the ability to meet the anticipated future need for additional generation and associated
transmission facilities in our region;
the willingness or ability of our counterparties, power plant participants and power
plant land owners to meet contractual or other obligations or extend the rights for
continued power plant operations; and
restrictions on dividends or other provisions in our credit agreements and Arizona
Corporation Commission orders.

These and other factors are discussed in Rlsk Factors described in Part 1 Item 1A of the Pinnacle
West/Aps Annual Report on Form 10-K for the fiscal year ended December 31, 2015, and in Part
ll, Item 1A of the Pinnacle West/ApS Quarterly Report on Form 10-Q for the quarter ended
March 31, 2016, which readers should review carefully before placing any reliance on our
financial statements or disclosures. Neither Pinnacle West nor APS assumes any obligation to
update these statements, even if our internal estimates change, except as required by law.

# 8 $1
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Analyst Contacts: Ted Geiger

Chalese Haraldsen
olnnaclewest.com

PINNACLE WEST REPORTS 2016 $EC0ND-QUARTER RESULTS

Honer-than-normal weather positively impacted quarterly
results
Residential sales and c ustomer growth improved as Ar izona's

ec onomy keeps expanding

I nvestments in plonnedfoss i l  power plant  maintenance and

higher  benef i t costs contr ibuted to increased O&M expenses

versus a year  ago

• Fufl-year 2016 earnings guidance main rained

PHOENIX- Pinnacle West Capital Corp. (NYSE: PNW) today reported consolidated net income
attributable to common shareholders of$121.3 million, or $1.08 per diluted share of common
stock, for the quarter ended June 30 2016. This result compares with earnings of $122.9 million,
or $1.10 per share, in the same 2015 period.

"Hotter-thannormal weather- led by the warmest June on record - positively impacted our
earnings compared to the year-ago period," said Pinnacle West Chairman, President and Chief
Executive Officer Don Brandt. "The favorable weather helped partially offset an increase in
operations and maintenance expenses at a time when we are investing significant resources in
planned fossil power plant overhauls and maintenance, as well as new customer information
and outage management systems that will improve operational efficiencies, enhance reliability
and create a modernized energy system for all our customers."

In total, o8.M expenses during the 2016 second quarter decreased results by $0.19 per share
compared with the prioryear-period. Quarter-overquarter impacts primarily included the
previously mentioned increase in planned fossil plant maintenance and higher employee benefit
costs.

I

The favorable weather contributed $0.09 per share to the company's bottom line compared to
the yearago period. Highlighted by record June heat, which helped offset a relatively mild April
and May the average high temperature in the 2016 second quarter was 94.5 degrees, while the
average high temperature in the same period a year ago was 94.2 degrees. As a result
residential cooling degree-days (a measure of the effects of weather) were 4 percent higher
than last years second quarter, which was impeded by mild weather and one of the coolest
Mays on record. Cooling degreedays also were more than 2 percent better than normal 10year
historical averages.

!
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In addition to the effects of weather, the 2016 secondquarter results comparison was positively
influenced by the following major factors:

Higher retail electricIty sales ._ excluding the effects of weather variations but including
the effects of customer conservation, energy efficiency programs and distributed
renewable generation - improved results $0.04 per share. Underlining an improving
Arizona economy, total customer growth was 1.a percent quarter-overquarter, and
mirrors recent census population data that Indicates Phoenix is one of the five fastest
growing cities in the U.S.

Adjustmentmechanisms improved earnings by $0.04 per she re compared to the 2015
second quarter. These adjustors included an increase in transmission revenues; revenue
from the Company's AZ Sun Program; and higher lost fixed cost recovery (LFCR)
revenue.

Financial Outlook
For 2016, the Company continues to expect Its on~going consolidated earnings will be within a
range of $3.90 to $4.10 per diluted share, on a weather-normalized basis, and to achieve a
consolidated earned return on average common equity of more than 9.5 percent.

Key factors and assumptions underlying the 2016 outlook can be found in the second-quarter
2016 earnings presentation slides on the Company's website at pinnaclewest.com/investors.

ConferenceCall and Webcast
Pinnacle West Invites Interested parties to listen to the I've webcast of management's
conference call to discuss the Company's 2016 second-quarter results, as well as recent
developments, at 12 noon ET (9 a.m. AZ time) today, August 2. The webcast can be accessed at
plnnaclewest.com/presentatlons and will be available for replay on the website for 30 days. To
access the live conference call by telephone, dial (877) 407-8035 or (201)689-8035 for
international callers. A replay of the call also will be available until 11:59 p.m. (ET), Tuesday,
August 9, 2016, by calling (877) 6606853 in the U.S. and Canada or (201) 612-7415
internationally and entering conference ID number 13639544.

Pinnacle West Capital Corp., an energy holding company based in Phoenix, has consolidated
assets of more than $15 billion, about 6,200 megawatts of generating capacity and 6,400
employees in Arizona and New Mexico. Through its principal subsidiary Arizona Public Service
the Company provides retail electricity service to nearly 1.2 million Arizona homes and
businesses. For more information about Pinnacle West, visit the Company's website at
pinnaclewest.com.

Dollar amounts in this news release are after income taxes. Earnings per share amounts are
based on average diluted common shares outstanding. For more information on Pinnacle West's
operating statistics and earnings please visit pinnaclewest.com/investors.
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NON-GAAP FINANCIAL INFORMATION

In this press release, we refer to "ongoing earnings." Ongoing earnings is a "nonGAAP
financial measure," as defined in accordance with SEC rules. we believe ongoing earnings
provide Investors with useful indicators of our results that are comparable among periods
because they exclude the effects of unusual items that may occur on an irregular basis. Investors
should note that these non-GAAP financial measures involve judgments Hy management,
including whether an item is classified as an unusual item. We use on-going earnings, or similar
concepts, to measure our performance internally in reports for management.

I

I
I
III

FORWARDlOOKINGSTATEMENTS

This press release contains forward-looking statements based on our current expectations,
Including statements regarding our earnings guidance and financial outlook and goals. These
forward-looking statements are often identified by words such as "estimate,' "predict," "may,"
"believe," "plan," "expect," "require" "intend," "assume" and similar words. Because actual
results may differ materially from expeditions, we caution readers not to place undue reliance
on these statements. A number of factors could cause future results to differ materially from
historical results or from outcomes currently expected or sought by Pinnacle West or Aps.
These factors include, but are not limited to:

|

I

i

our ability to manage capital expenditures and operations and maintenance costs while
maintaining high reliability and customer service levels;
variations in demand for electricity, including those due to weather, seasonality, the
general economy, customer and sales growth (or decline), and the effects of energy
conservation measures and distributed generation;
power plant and transmission system performance and outages;
competition in retail and wholesale power markets;
regulatory and judicial decisions, developments and proceedings;
new feglslation, ballot initiatives and regulation, including those relating to
environmental requirements, regulatory policy, nuclear plant operations and potential
deregulation of retail electric markets;
fuel and water supply availability;
our ability to achieve timely and adequate rate recovery of our costs, including returns
on and of debt and equity capital investment;
our ability to meet renewable energy and energy efficient/ mandates and recover
related costs;
risks inherent in the operation of nuclear facilities, including spent fuel disposal
uncertainty;
current and future economic conditions in Arizona, Including in real estate markets;
the development of new technologies which may offed electric sales or delivery;
the cost of deb' and equity capital and the ability to access capital markets when
required;
environmental and other concerns surrounding coalfired generation, including
regulation of greenhouse gas emissions;
volatile fuel and purchased power costs,

l
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the investment performance of the assets of our nuclear decommissioning trust,
pension, and other postretirement benefit plans and the resulting impact on future
funding requirements;
the liquidity of wholesale power markets and the use of derivative contracts in our
business
potential shortfalls in Insurance coverage;
new accounting requirements or new interpretations of existing requirements,
generation transmission and distribution facility and system conditions and operating
costs,
the ability to meet the anticipated future need for additional generation and associated
transmission facilities in our region;
the willingness or ability of our counterparties, power plant participants and power
plant land owners to meet contractual or other obligations or extend the rights for
continued power plant operations, and
restrictions on dividends or other provisions in our credit agreements and Arizona
Corporation Commission orders.

I

These and other factors are discussed in Risk Factors described in Part 1, item 1A of the Pinnacle
West/ApS AnnualReport on Form 10-K for the fiscal year ended December 31, 2015, which
readers should review carefully beforeplacing any reliance on our financial statements or
disclosures. Neither Plnnacle West nor APS assumes any obligation to update these statements,

even if our internal estimates change, except as required bylaw.

ii # #
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FOR IMMEDIATE RELEASE
Media Contact: Alan Bunneil, 602250-3376
Website: aps.com/newsroom

APS FOUNDATION AWARDS OVER $2.9 MILLION IN 2015 TO NONPROFITS

WITH A FOCUS ON STEM EDUCATION IN ARI2ONA

PHOENIX - The APS Foundation is proud to be one of the leading supporters of science, technology,
engineering and math (STEM) education in Arizona. Since 2012, the APS Foundation has focused its
giving on STEM programs to benefit the state's students and teachers. In 2015, the Foundation
distributed more than $2.9 million to nonprofits across Arizona.

I
9"APS Is committed to supporting the outstanding organizations doing great work throughout Arizona,

particularly in the area of STEM education," said Tina Marie Tentorl, Executive Director of the APS
Foundation. "Arizona jobs will increasingly depend on science technology, engineering and math skills.
These are the areas of study that drive today's global economy,"

l

The first round of education grants was provided in June 2015 and totaled $1.4 mllllon to 17
organizations.

Nonprofits receiving grants from the APS Foundation for STEMrelated programs in the Foundatlon's
second round of grants for 2015 included:

l

i

ArizonaScience Teachers Association received a grant for $86,000 for its Teacher Leadership
Program, which provides access to professionaldevelopment focused on researchbased
practices aimed at increasing student achievement, building and maintaining the leadership of
Arizona science educators and providing resources and information for effective science
education for students.

l
Valleyof the Sun United Way received an $84,000 grant (the first of a three-year $250,000
commitment) for its Thriving Together program, a crosssector collaboration working together
to improve academic ach'evement in Arizona.

l
ASU Foundation for a New American University received two grants totaling $104,000. ASU
Foundation received $24,000 for its ExSciTEM (Exploring Science Technology Engineering and
Math) program at ASU West and an $80,000 grant for Its STEMSS (Science Technology,
Engineering, Math and social Studies) Summer Institute for K12 teachers. This 10-day institute
trains teachers how to integrate STEMSS across the curriculum through content lectures, hands-
on activities, participation in science field studies and visits to local corporations showing STEM
in practice.

Lowell Observatory received a $56,500 grant for its Navajo-Hopi Astronomy Outreach Program,
now in its lo* year. The program pairs a professional astronomer from Lowell with fifth through
eighth grade reservation teachers for one school year. Astronomers visit the partner classroom
to lead science discussions and hands-on activities in collaboration with the local teacher.
Students also take a field trip to Lowell.
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The Society of st. Vincent dh Paul received a $50,000 grant for its Dream Center Digital Library,

which will introduce young students to the practical uses of technology in STEM subjects.

l

The Southern Arizona Research Science and Engineering Foundation received a $50,000 grant

to bring STEM education to 50 schools in lowincome rural areas.

• Southwest Autism Research and Resource Center (SARRC) received a $50,000 grant to expand

the number of teachers and clinicians educating Arizona's autism population and supporting the

edumtors and distrlds working with them.

D WestMEC Alliance received a $50,000 grant for the APS Discover What's Within Program,

which will enrich West-MEC's Southwest Campus with STEM programming.

Science Foundation Arizona received $25,000 for its Navajo Code Writers STEM InItIatIve, a
program that will introduce computer code writing curriculum to prepare Navajo students for
the global economy.

ExperienceMattersConsortium Inc. received a $15,500 grant for its Volunteers In Preparing

Students for Success program that provides education and STEM career guidance to low-income

high school students.

Yavapal College Foundation received $8,200 for College for Kids, a summer educational

program providing STEM classes for children aged 517.

o

Boys & Glrls ClubofGreater Scottsdale received a grant for $6,500 for Its Da Vinci Disciples and

Johnny S Alive STEM-based programs.

Treasures 4 Teachers received a $5,000 grant to STEM educational kits for hands-on classroom

projects.

Videos showcasing STEM success stories resulting from APS Foundation STEM investment can be viewed

at aps.com/next.

About APS Foundation

The APS Foundation is committed to making a deep impact in Arizona communities and does so through
supporting statewide nonprofits that advance knowledge in the field of STEM (science, technology,
engineering and math) education. The Foundation supports a wide range of educational initiatives that
target both students and teachers in order to keep the next generation of Arizona's workforce strong
and competitive.

i
i

i

1

Privately endowed by Pinnacle West Capital Corp. in 1981 as an independent 501(c)(3) organization, the

APS Foundation distributes an average of $1.5 millionth $2.5 million per year through a blannual grant

process. Since its inception, it has Invested nearly $38 mllion in Arizona nonprofits. For more
information, please visit www.aps.com/corporatenWing and click on the Foundation link.

Ar ts q
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FOR IMMEDIATE RELEASE
Media Contact: Alan Burnett (602)2503376 or I b II a . om
Website: aps.com/newsroom

APS FOUNDATION CONTINUES FOCUS ON STEM EDUCATION
More Than $1.2 Million Awarded in First Round of 2016 Funding

PHOENIX - Fourteen nonprofit organizations located throughout Arizona and the Four Corners
area will receive more than $1.2 million in STEM-supported grants, the APS Foundation
announced today. Supporting science, technology, engineering and math (also known as STEM)
and other education programs has been the Foundation's principal focus since 2012.

"Arizona is blessed to have a number of local organizations doing impactful work in STEM
educational areas," said Tina Marle Tentori, executive director of the APS Foundation. "These
grants will help move their efforts forward, Including encouraging and prepa'ing Arizona
students to pursue future jobs in technology, clean energy and Other STEM-related careers."

The following nonprofits received grants from the APS Foundation:

American IndianCollege Fund received a $100,000 grant for a scholarship fund that
provides financial support to 15 Navajo college students pursuing majors In STEM or
related fields at Navajo Natlonsewing tribal colleges and mainstream universities in
Arizona and New Mexico, with a particular emphasis around the Four Corners region.

Arizona Center for Afterschool Excellence received $5,000 for its annual conference
dedicated to training 700 childcare providers throughout Arizona on integrating STEM
activities into daily programming.

Arizona Science Center received a $385,000 grant to support the continuation of its
Professional Learning and Development Rural Communities Expansion Project, which
helps integrate STEM curriculum into rural school dtstrlcts including grades 3-8 in
Cottonwood, Oak Creek, Humboldt, Winslow, Prescott, Sedona, Tonopah, Florence and
Yuma.

Flagstaff Chamber of Commerce Foundation received a $20,000 grant for its
Ready.Set.Code. Digital Initiative which introduces area youth and teachers to the
various roles and potential careers that make up the digital workplace co-system.

Handsome Greater phoenix received a $10,000 grant for its Your Experience Counts
academic motoring program that trains volunteers to work alongside elementary
teachers in the classroom, helping with academic improvement in reading, writing,
math and science.

i

l

Audubon Arizona received a $25,000 grant for its River Pathways program which
introduces urban youth to environmental science~related careers and gives students
access to natural resource professionals.

l
l

NTC Research Foundation received a $108000 grant for its BrainSTEM program, which
brings 45minute live performances by professional odor/educators to rural schools to
introduce STEM principles to low income 5m through 8" graders. The program will reach
20,000 students, 700 teachers and 50 schools.

i
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Teach for America received a $50,000 grant for a targeted STEM initiative that will
sponsor 10 math and science teachers In Title I schools In the Phoenix metropolitan
area.

Valley oftheSunYMCAreceived a $45,000 grant for its STEM Thursdays program
which provides fun, engaging, handson group STEM learning projects and encourages
low income elementary school students in the Valley, Yuma, Somerton and Flagstaff to
pursue STEM careers.

Arizona Chamber Foundation received a $100,000 grant for A for Arizona, an initiative
to improve and serve K-12 lowincome schools throughout Arizona .

Additional organizations receiving grants during this funding cycle Include: Arizona State Parks
Foundation,Expect More Arizona, GrandCanyon Association and Great Hearts Academies.

The next cycle of APS Foundation grant applications opens on July 15 with a deadline of Sept. 1,
2016. Applications and more information on grant eligibility can be found at
www.aps.com/coroorategiving and clicking on the Foundation link

About APSFoundation
The APS Foundation is committed to making a deep impact in Arizona communities and does so
by supporting statewide nonprofits that advance knowledge In the yield of STEM (science,
technology, engineering and math) education. The Foundation supports a wide range of
educational initiatives that target both students and teachers in order to keep the next
generation of Arizona's workforce strong and competitive.

x

privately endowed by Pinnacle West Capital Corp. in 1981 as an independent 501(c)(3)
organization, the APS Foundation distributes an average of $1.5 million to $2.5 million per year
through a blannual grant process. Since its inception it has invested nearly $38 million in
Arlzona nonprofits. For more information, please visit www.aps.com/corporategiving and click
on the Foundatlon link.
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l

Kurt Boehm
BOEHM, KURTZ & LOWRY
36 E. Seventh SL Suite 1510
Cincinnati Ohio 45202

Nicholas J. Enoch
LUBIN at ENOCH, PC
349 n. Fourth Ave.
Phoenix Arizona 85003

Richard Gayer
526 w. Wilshire Dr.
Phoenix Arizona 85003
rgayer@cox.net
Consented to Service by Email

Thomas A Loquvam
PINNACLE WEST CAPITOL CORPORATION
400 n. 5Th St, MS 8695
Phoenix, Arizona 85004

Timothy M. Hogan
ARIZONA CENTER FOR LAW IN THE PUBLIC
INTEREST
202 E. McDowell Rd. - 153
Phoenix Arizona 85004
thogan@aclpi.org
ken.wilson@westernresources.org
schlegelj@aoI.com
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Michael Patten
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400 East Van Buren Street
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mpatten@swlaw.com
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Greg Patterson
MUNGER CHADWICK
916 w. Adams Suite 3
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Janice AIward
ARIZONA CORPORATION COMMISSION
1200 W. Washington
phoenix Arizona 85007

Daniel Pozefsky
RUCO
1110 West Washington, Suite 220
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Thomas Broderick
ARIZONA CORPORATION COMMISSION
1200 W. Washington SI.
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Dwight Nodes
ARIZONA CORPORATION COMMISSION
1200 W. Washington
Phoenix Arizona 85007-2927
HearingDivision@azcc.gov
Consented to Service by Email

Anthony Wanger
IO DATA CENTERS LLC
615 n. 48th Si
Phoenix Arizona 85008

I

I



Giancarlo Estrada
KAMPER ESTRADA LLP
3030 n. 3rd Street, Suite 770
Phoenix Arizona 85012

Meghan H. Grabel
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Scott s. Wakefield
HIENTON a CURRY, PLLC
5045 N 12th Street, Suite 110
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1321 North 16th Street
Phoenix Arizona 85020

Tom Harris
ARIZONA SOLAR ENERGY INDUSTRIES ASSOCIATION
2122 w. Lone Cactus Dr. Suite 2
Phoenix Arizona 85027
Tom.Harris@}\riSEIA.org
Consented to Sewlce by Emali

Craig A. Marks
CRAIG A. MARKS, PLC
10645 n. Tatum Blvd.
Suite 200-676
Phoenix Arizona 85028
Craig.Marks@azbar.org
Pat.Quinn47474@gmaiI.com
Consented to Service by Email



Court s. Rich
ROSE LAW GROUP, PC
7144 E. Stetson Drive Suite 300
Scottsdale Arizona 85251

Greg Eisert
SUN CITY HOME OWNERS ASSOCIATION
10401 w. Coggins Drive
Sun City Arizona 85351
gregeisert@gmail.com
steven.puck@cox.net
Consented to Service by Email

I

l

8

I

I

Albert E. Gervenack
SUN CITY WEST PROPERTY OWNERS & RESIDENTS
ASSOCIAT
13815 Camino Del Sol
Sun City Arizona 85372
al.genenack@porascw.org
rob.robbins@porascw.org
Consented to Service by Email

Patricia C. Ferry
P.O. Box 433
Payson Arizona 85547

Lawrence v. Robertson, Jr.
PO Box 1448
Tubae Arizona 85646
Charles Wesselhoft
Pima County Attorneys Office
32 North Stone Avenue, Suite 2100
Tucson Arizona 85701
Charles.Wesselhoft@pcao.pima.gov
Consented to Service by Email

Warren Woodward
55 Ross Circle
Sedona Arizona 86336
w6345789@yah00.com
Consented to Service by Email

B y:

Jess

Exe
e

Ive Assi Commissioner Bob Bums



Exhibit No. 2

l
9
i



.c .*

.411 9
m ll mu 1111111 IM!l111111
00001 6 1 900

\

Lur

wQRIGINAL
v x

9

o"'C0RP0

5 'aF g
o 8

°""*0\ REin".
September $109 8? CC l~1.*\'"°=€iso

roewfr 6eiar".*LRE: Docket No. AU-00000A15-0309

2915 SEP 8 pp] u_ 22Dear [Responsible Party]:

By this letter, we hereby request that all public service corporations and unregulated entities that appear before the
Commission agree to voluntarily refrain from making campaign contributions in support of or in opposition to
Corporation Commission candidates. We make this request because we believe that political contributions from such
entities have damaged the public's perception of the Commission and have placed the Commission in a difficult
position.

In the recent past, there have been repeated articles in the press concerning APS's alleged contributions to political
campaigns. According to these sources, either APS or Pinnacle West, APS's parent company, allegedly contributed a
significant amount of money to certain advocacy organizations, which in tum contributed money in support of or in
opposition to a number of candidates. There have also been reports that other entities have also participated in
campaign advocacy. When first reported, APS neither confirmed nor denied these claims. Later, however, Pinnacle
West appears to have disclosed to its shareholders that it had made campaign contributions in an effort to defend APS
against what it considered to be unfair attacks.

I
We also recognize that this constitutional right carries with it the right to contribute to political campaigns.

We acknowledge that public service corporations have a First Amendment right to support the candidates of their
choice.
The laws governing campaign finance arc not within the Commission's purview, and, at the present time, there do not
appear to be assertions that Pinnacle West, APS or others have failed to comply with any applicable campaign finance
laws. Unfortunately, this technical compliance has not adequately addressed the public's concerns. Especially
concerning to us is the public's perception that the Commission, by its silence, has tacitly condoned this behavior.

At this time, we want to make it clear that we view it as unacceptable and inappropriate for public service
corporations or others to make campaign contributions in support of or in opposition to any candidate for the
Corporation Commission. This behavior has the strong potential to diminish the integrity of the Commission and to
engender public doubt as to the Commission's ability to discharge its regulatory responsibilities in a fair and unbiased
way. We therefore request that all entities that appear before the Commission-regulated and unregulated-
voluntarily refrain from making campaign contributions in support of or in opposition to Corporation Commission
candidates.

We view these requests as a first step in addressing the unfortunate perceptions that have been caused by alleged
campaign contributions discussed above. At a future time, we will consider whether and to what extent an audit of
any public service corporation would be warranted and whether a request for financial information from unregulated
entities would be within the Commission's scope of authority.

in closing, we want to make it clear that we believe in a necessary and appropriate degree of independence and
separation between the Commission and the entities-both regulated and unregulated-that appear before it. We will
continue to work to preserve that separation. Please respond to this request in writing within 45 days of the date of
this letter via the Commission's docket or return mail.

Sincerely, I'arizona Corporation Commission

QOCKCTIIQ

8 2015
IM

DOCKET ED BY

{Susan Bitter Smith
Chairman

i i I

.J
Robert L. Bums
Commissioner
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Arizona Camoration Commission
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Chairman Susan Bitter Smith
Commissioner Bob Burns
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

DOCKEIED av ' " i
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I
I

l
Re: September 8, 2015 Letter Concerning Campaign Contributions to ACC

Candidates
Docket No. AU-00000A-15-0309

l

I
Dear Chairman Bitter Snide and Commissioner Burns

On behalf of Arizona Public Service Company ("APS") and Pinnacle West Capital

Corporation ( the "Companies"), I write in response to the September 8, 2015 letter filed by

you in this docket. In that letter, you request that "all public service corporations and

unregulated entities that appear before the Commission agree to voluntarily refrain from
making campaign contributions in support of or in opposition to Corporation Commission

candidates." To say that this request is unusual, if not unprecedented in APS' 125-year

history, only begins to highlight the critical nature of the issues it raises.

| 1!
i
a

i
!

I
!

.

ig

There is no disagreement that the First Amendment protects the right of individuals

and corporations to engage in political speech through campaign expenditures. Indeed, the
First Amendment "'has its fullest and most urgent application' to speech uttered during a

campaign for political office." Eu v. fan Frzancinv County Demo¢ruN.c Central Commilfee, 489 U.S.

214, 223 (1989). APS has always been a major participant in the public life of die Stare, by
virtue of its responsibility to deliver an essential public service to many of its citizens. APS

has for many years availed itself of all lawful means to make its views on issues important to

its customers, employees and shareholders known to legislators, public officeholders and all

those who have an interest in the future of Arizona. Accordingly, a request from

governmental officials with great authority over APS to relinquish one means of expression
of dis right is a serious matter.

i

g
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Commissioner Bob Burns
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The suggestion that political speech conducted in full compliance with law might
threaten the Commission's integrity is troubling. Each Commissioner takes an oath to
faithfully and impartially discharge the duties of his or her office. Each Commission decision
is made in full public view, must be grounded in the record and must be based upon
evidence. The Companies flatly reject any suggestion that Commissioners would base
decisions affecting the well-being of the state's dozens other than on the evidence submitted
to them, or would otherwise compromise his or her oath of office.

I
|

l

The concerns raised by your request extend beyond this particular Commission and
implicate our broader political process. Much of the Commission's work involves legislative
policy judgments, similar to work many elected and appointed commissions and public
bodies do across the country. If the Companies, or other parties appearing before the
Commission, seek ro persuade voters to elect Commissioners who support certain policies
instead of others, that choice to engage in a public political debate does not reflect on the
integrity of commissioners. Nor does political speech reflect on the integrity of legislators in
Arizona, or in any other state. This is simply how democracy works: consumers, businesses,
and others with an interest in legislative decisions seek to inform voters and persuade them
to support die candidates whose positions those speakers favor, and the voters decide which
candidates to elect.

l

i

ll
lUnder the Arizona Constitution, Corporation Commissioners arc elected officials,

accountable to the people of Arizona. Because Commissioners are elected through a
democratic process, everyone, including the Companies, has a right to participate in that
process.

I

l

I.
.
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Vigorous debate about whether and how our system of democracy works has gone
on since the founding of our Republic. Throughout, one theme has consistently emerged: if
there is a disagreement about who should be elected,or the nature of the First Amendment,
or how our system works, "the remedy to be applied is more speech, not enforced silence."
U7/Jzknlj v. Caroa,274 U.S. 357, 377 (1927) (Brandeis,]., concurring). As the U.S. Supreme
Court explained decades later, "The right of citizens to inquire, to hear, to speak, and to use
information to reach consensus is a precondition to enlightened self'-government and a
necessary means to protect it." Cz?z{em United v. Federal E/ecfzbn Commiriion, 558U.S. 310, 339
(2010).

The request that die Companies refrain from exercising their First Amendment rights
is particularly problematic because significant political expenditures will undoubtedly be
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Commissioner Bob Burns
October 23, 2015
Page 3

made by others who lack the permanence and presence of APS before the Commission and

in the state of Arizona. It is no secret that many entities have strong economic interests in

Commission decisions. The Commission will not possess jurisdiction over all of diesel

endues. In that circumstance, the Commission will be unable to audit, much less enforce, the
promises or practices of such parties in their future campaign fmandng activities. When one

party muzzles itself, while others remain free to speak, the public debate is less informed,
more skewed, and ultimately harmful to the "uninhibited marketplace of ideas in which mum

will ultimately prevail." M¢Cul/en v. Coaélg, 134 s. Ct. 2518, 2529 (2014).

With respect, the Comparlies cannot agree to forfeit any of their First Amendment

rights to speak on public issues. The Companies will continue to advocate for sound

policies that enable a sustainable energy future for Arizona.

Very truly yours,

vo

c. Commissioner Bob Stump
Commissioner Doug Lithe
Commissioner Tom Forese

1
lI
1
I
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. . . November 30,2015
so con? COHHISSM J

DOCKET CONTROL

RE: Docket No. AU-00000A-15-0309, In the Matter of a Generic Docket Regarding the Campaign Contribution Practices
of Public Service Corporations and Other Entities that Appear Before the Commission

Dear Mr. Brandt:

!
I

In your recent letter, you state that it is both "unusual" and "unprecedented" for us to request information about APS's
expenditures for political speech. I find these statements unwarranted, given the attention that these issues have generated
over the past months. At the present time, the public appears to look upon the Commission with suspicion and mistrust
because of your alleged campaign contributions. This current state of affairs is not in the Commission's best interests, nor
is it in your best interests.

I recognize that both APS and Pinnacle West have a First Amendment right to participate in elections, and it is not my
intention to interfere with the exercise of those rights. Intuitively, I understand that you have an interest in supporting
candidates who may agree with your views. However, in my opinion, your support for any particular candidate should be
open and transparent. Your unwillingness to disclose this information leads to a variety of Mortnnate perceptions.

There has been discussion about the scope of the Commission's authority to require the disclosure of this information,
especially as relates to Pinnacle West. While I contend that article XV, section 4 provides the Commission with the
express authority to subpoena such information from both APS and Pinnacle West, I am-for the moment-content to
focus my inquiry upon APS. Specifically, I would like to find out if APS has spent ratepayer money to support or oppose
the election of Arizona Corporation Commission candidates. I would like to ensure that only APS's profits are being used
for political speech.

Simply put, dollars that APS has received from ratepayers in order to recover the costs of providing utility service should
not be used for political speech. Unfortunately, I have thus far seen no evidence that such funds are not being spent on
political speech. Under the circumstances, transparency requires a full reporting of any campaign contributions expended
by APS iii the past election cycle. Therefore, I am asking APS to provide my office with a full report of all spending
related in any way to the 2014 election cycle-including but not limited to direct contributions and indirect contributions
to third-party organizations-within thirty days of the date of this letter. The report should be docketed and should
include a description of the source of any such funds, i. e., whether the funds originate firm APS's profits or from money
intended to cover APS's costs of providing service.

The Commission is APS's regulator, and as a duly elected commissioner, I look forward to APS's full compliance with
my request.

Sincerely, Arizona Corporation Commlsslon
DOCWSTEJF

NOV 3 0 201544-
---__"T

UQCKETED av I

4
Robert L. B ums
Commissioner Ll

1200 WEST WASHINGTON STREET PHOENIX ARIZONA 85007-2927 /400 WEST CONGRESS STREET; TUCSON ARIZONA 85701
www.azcc.gov
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Commissioner Bob Burns
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Dear Commissioner Burns:

I write in response to your letter of November 30, 2015. In your letter, you note that

dollars "received from ratepayers in order to recover die costs of providing utility service

should not be used for political speech." APS agrees with dart principle, and consistent with

standard utility practice and Commission-established guidance, any political contribution

made by a public service corporation should not be treated as an operating expense

recoverable in rates.

IfAPS were to make a political contribution, these expenses would be paid for out of
the money dirt the Commission has authorized as a return on shareholder capita1-a return
that must be offered so dirt investors are willing to invest money in Arizona's infrastructure.

You state in your letter "I would like to ensure that only APS's profits are being used

for political speech." APS does not recover from customers the cost of any polit ical

contributions. Compelled disclosure about political contributions that APS or its affiliates

may have made out of  shareholder prof i ts  would go beyond what is  required of a ll

corporations under Arizona campaign finance law, and would impinge on APS's First

Amendment rights.

I hope this answers your question.
mum, c0rpQfat1:J:= .,..m=nsSlL1
DGC L

Sincerely, 1% la 361%| ,|
;JL

. 2
\
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DOUG LITTLE Interim Chalrman
BOBSTUMP
BOB BURNS
TCM FORESE

VACANT

RE? ..
Az cORp Cb-~1"~"~;r>H§é< Llne: (602) 5424682

Empllz RBurnswab@azcc.gov

ARIZONA CORPORAQQQKET
COMMISSION . 9.2315 JoIN 28 rlfl 7. Ll..

January 28, 2016

NOTICE OF INVESTIGATION
Anzona {;0rporaIion Qgmmission

D O 0 , < l . ; 8 T  E K *

JAN 28 amsRE: Docket No. AU-00000A- 15-0309
. . . . - "

érfo avno cutDear Mr. Brandt:
._L.

It is with regret that I now embark upon the next stage of my inquiry into APS's possible
campaign contributions. Originally, I had hoped to address these concerns by focusing upon
APS's future behavior, and to that end, I asked APS last year to voluntarily agree to remain from
making political contributions concerning the Corporation Commission in the upcoming election
cycle. You rejected that proposal.

I next asked you to provide a report listing any campaign contributions provided by APS
in 2014. You declined to provide this information, claiming that such disclosure would "impinge
on APS's First Amendment rights." As I have previously stated, I recognize that both APS and
Pinnacle West have a First Amendment right to mice campaign contributions, and it is not my
intention to interfere with the exercise of those rights. It is my position, however, that disclosure
requirements do not offend the First Amendment when the information sought is related to the
Commission's constitutional and statutory regulatory authority.

In the current climate, there is a public perception that APS has used funds earmarked for
its costs of service to support various polidcad campaigns. Recently, I have become concerned
about the lack of transparency for all of APS's below-the-line expenditures. In sum, I intend to
initiate an investigation pursuant to my authority under A.R.S. § 40-241 to determine whether
APS has used above-the~line funds for political, charitable, or other donations. Although my
inquiries were initially focused on potential campaign contributions, Know intend to broaden my
inquiry to include funds expended on all political contributions, lobbying, and charitable
contributions, i.e., all donations made-either directly or indirectly-by APS or under APS's
brand name for any purpose.

APS's 2014 FERC Form 1, page 117, reports "donations" (Account No. 426.l) in the
amount of $1,998,442 and "expenses for civic, political & related activities" (Account No.
426.4) in the amount of $2,883,694. I am interested in examining APS's books and records to
determine the specific expenditures that make up these amounts. In addition, I am under the
impression that APS's affiliates sometimes make donations using affiliate funds, but under
APS's brand name. I would like to examine the full parameters of this arrangement, including a
full accounting of all contributions/donations given by APS's atiiliates under APS'sbrand name.



/

Finally, I am aware that APS and its affiliates, especially Pinnacle West, share commonalities in
terms of officers and directors, as well as other personnel. I would like to investigate the degree
to which APS and Pinnacle West are intertwined in terms of organization, operation, and
structure.

Pursuant to my authority under A.R.S. § 40-241, I hereby expressly direct APS to make
its accounts, books, papers, and documents available for inspection. Also pursuant to A.R.S. §
40~24l, APS is directed to make available the appropriate person(s) to answer questions about
their books, records, and business affairs. I will designate a representative to perform the
inspection and the interviews, and pursuant to A.R.S. § 40-241, I intend for those examinations
to be conducted under oath so that a written record may be publicly Hled pursuant to A.KS. §
40_241.c.

series of dates for the conduct of this investigation. To be clear, unlike
My office will be in contact with you soon in order to schedule a mutually convenient

my previous
communications, this letter is not intended as a request, but is instead a requirement for your
cooperation under A.R.S. §40-241. I look forward to your full compliance in this matter.

Sincerely,

2/IM
Robert L. Burns
Commissioner

1l
X
l

l

l

1200 WEST wAsHn<oron STREET; PHOENIX ARIZONA 850072927/400 WEST CONGRESS STREET Tucson ARIZONA 85701

www.azcc.gov
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BEFORE THE ARIZONA CORPORATION COMMISSION1
2
3 1iDOCKET NO.

E-01345A-l1-0224
4

IN THE MATTER OF THE APPLICATION OF )
ARIZONA PUBLIC SERVICE COMPANY FOR )
APPROVAL OF LOST FIXED COST RECOVERY )
MECHANISM. )

) OPEN MEETING

At :
Date:
Filed:

Phoenix, Arizona
April 12, 2016
Apri113,2016

5
6
7
8
9

10
1 1
1 2
1 3

REPORTER'S TRANSCRIPT OF PROCEEDINGS
14

AGENDA ITEM NO. 27
15
16
17
18
19

20
COASH & COASH, INC I

Coir tReporting,videol§videoconferencing
1 8 0 2  N .  7 t h  S t r e e t ,  P h o e n i x ,  A Z 85006

602-258-1440 staff@coashandcoash.com2 1
2 2
2 3

24
By: C o l e t t e  E .  R o s s ,  C R
Cer tiffed Resorter
Cer t *  f i c a t e  No .  50658

25
I * i _vO¢4b; 8: C0415

. _ n In
I 1.-.
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1
.J BE IT REMEMBERED that the above-entitled and

numbered matter came on to be heard at Open Meeting as
Agenda I tem No.  27 before of  the Arizona Corporation
Commission, in Hearing Room 1 of said Commission, 1200
West Washington Street, Phoenix, Arizona, commencing at
12:22 p.m. on the 12th of April, 2016.

2

3

4

5

6

7

8

BEFORE

g
DOUG LITTLE, Chairman
BOB BURNS, Commissioner
TOM FORESE, Commissioner
ANDY TOBIN, Commissioner, via teleconference

APPEARANCES :

10
11
12
13

For the Applicant :
14

1

Mr. Tom Mum aw
15
16
17

For the Arizona Corporation Commission
Mr. Thomas Broderick
Mr. Rick Lloyd
Ms. Janice Alward18

19
20
21
22
23
24
25

Coast 8: Coas'l, +nc.
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2

3

4
r;~J

CHMN. LITTLE: A l l  r i g h t . I t e m  N o .  2 7 ,  A r i z o n a

P ub l i c  S e r v i c e  Comp a n y ,  E_ 0 1 3 4 5 A_ 1 1 _ 0 2 2 4 ,  th e

a p p l i c a t i o n  f o r  a p p r o v a l  o f  a n  a n n u a l  l o s t  f i x e d  c o s t

r ecove r y  mecha n i sm a d jus tmen t  .

MR. BRODERICK: R i c k  L l o y d  o n  b e h a l f  o f  S t a f f .

MR. LLOYD: G ood  mor n in g ,  Ch a i r ma n  L i t t l e  a n d

Commissioners.
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 as to

A g e n d a  2 7  i s  a n  a p p l i c a t i o n  b y  A r i z o n a  P u b l i c

S e r v i c e  C o m p a n y  f o r  a p p r o v a l  o f  i t s  a n n u a l  r e s e t  o f  i t s

l o s t  f i x e d  c o s t  a d j u s t e r . A P S  i s  r e q u e s t i n g  t h a t  t h e

L F C R  c h a r g e  b e  r e s e t  f r o m  1 . 4 5 9 2  p e r c e n t  t o

1 . 7 0 9 5  p e r c e n t  o f  t h e  c u s t o m e r '  s  b i l l ,  w h i c h  w o u l d

r e s u l t  i n  a n  i n c r e a s e  o f  3 4  c e n t s  p e r  m o n t h  f o r  a

r e s i d e n t i a l  c u s t o m e r  u s i n g  t h e  a n n u a l  a v e r a g e  o f  1 1 0 0

k i lowa t t  hours  per  month . Th e  i mp a c t  o n  r e t a i l  r e v e n ue s

f r om th e  n ew  LFCR ch a r g e  i s  a n  ov e r a l l  e s t ima ted  r e v en ue

r ecove r y  o f  a p p r ox ima te l y  $ 4 6  .  4  mi l l i on  f o r  th e  1 2 - mon th

collection period.
S t a f f  h a s  r e v i e w e d  t h e  a p p l i c a t i o n  a n d  b e l i e v e s

th e  LFC R c a l c u l a t i o n  h a s  b e e n  c o mp l e t e d  i n  c o mp l i a n c e

with the LFCR plan of administration . Accordingly,
Staff is recommending approval of this application .

Staff is proposing an amendment to correct two
minor errors. And I also note that the company would
like to sponsor an amendment, a minor amendment,

Coast fl Czasn, 8i1".
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1

2

3

4

I;v

when the collection period would star t .
I would be happy to answer any questions you may

have regarding this.
CHMN. LITTLE: So does the company have a

proposed amendment, or maybe not? I w il l  address  t h a t
question to Mr. Mum aw.

Mr. Mum aw, how are you today?
MR. MUMAW: Just fine. Tom Mum aw on behalf of

Arizona Public Service Company.
Our amendment would be on page 6 of the

recommended order, line 3. And we would l ike to

substi tute the word  f i rs t  f or  the word  next,  and then
substitute May for April. We would much prefer to begin
this charge on the first billing cycle of the month if
for no other reason that way everybody pays the same
amount of LFCR payments rather than some customers
paying 12 payments in the month -- in the year, excuse
me, and other customers paying only ll payments in the
month .

So give me that one more

6

7

8

9
10

11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

CHMN. LITTLE: Okay.
time so I can write it down.

MR. MUMAW: Yes. Line 3, page 6, substitute the
word first for next, and so say first available billing
cycle of, and then May rather than April. And while I
am here, we also support the Staff amendment as well.

- o r~ »Cu¢.sZ. 3. voase, no.
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I

. L

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHMN. LITTLE: M r .  B r o d e r i c k ,  d o e s  S t a f f  h a v e

a n y  i s s u e  w i t h  t h e  p r o p o s e d  a m e n d m e n t  f r o m  t h e  c o m p a n y ?

MR. LLOYD: We do not.
CHMN. LITTLE: Ok ay.
COM. FORESE: M r .  C ha i rma n .
C H M N .  L I T T L E : C o m m i s s i o n e r  T o b i n ,  p l e a s e .

C O M .  T O B I N : M r .  C h a i r m a n ,  i n  t h e  i n t e r e s t  o f

t r a n s p a r e n c y ,  p u r s u a n t  t o  A . R . S .  3 8 - 5 0 9 ,  I  f i l e d  i n

D o c k e t  N o .  A U - 0 0 0 0 0 1 3 - 1 6 _ 0 1 2 0  a  d i s c l o s u r e  o f  p o s s i b l e

s u b s t a n t i a l  i n t e r e s t  f o u n d  i n  A r i z o n a  R e v i s e d  S t a t u t e

3 8 - 5 0 2  f o r  t h e  f o l l o w i n g  m a t t e r ,  E - 0 1 3 4 5 A - 1 1 - 0 2 2 4 ,

A r i z o n a  P u b l i c  S e r v i c e  '  s  a p p l i c a t i o n  f o r  a p p r o v a l  o f  i t s

a n n u a l  l o s t  f i x e d  c o s t  r e c o v e r y  m e c h a n i s m .

M r .  C h a i r m a n ,  I  m a y  h a v e  a  c o n f l i c t  o f  i n t e r e s t

d u e  t o  m y  s o n - i n - l a w  b e i n g  e m p l o y e d  b y  S o l a r C i t y ,  w h o  i s

p a r  t i c i p a t i n g  i n  t h i s  d o c k e t . W h i l e  I ,  a l o n g  w i t h  m a n y

l a w y e r s ,  d i s a g r e e  w i t h  t h e  S p e c i a l  C o u n s e l ' s

i n t e r p r e t a t i o n  o f  3 8 - 5 0 1 ,  I  w i l l  r e f r a i n  f r o m

p a r  t i c i p a t i n g  i n  a n y  m a n n e r  i n  t h i s  d o c k e t .

I  t h i n k  t h e  g e n e r a l  p u b l i c  w o u l d  a g r e e  w i t h  m e

t h a t  I  d o  n o t  h a v e  a  s u b s t a n t i a l  i n t e r e s t  i n  t h i s  i t e m .

B u t  i n  t h e  i n t e r e s t  o f  t r a n s p a r e n c y ,  I  w o u l d  l i k e  t o

f i l e  t h a t  w i t h  t h e  C o m m i s s i o n .

C H M N .  L I T T L E : T h a n k  y o u ,  C o m m i s s i o n e r  T o b i n  .

S h a y ,  p l e a s e  n o t e  t h a t  C o m m i s s i o n e r  T o b i n  w i l l

fs _
Coast Q; Sosa,
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1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

b e  r e c u s i n q  h i m s e l f  f r o m  t h e  v o t e .

C o m m i s s i o n e r  B u r n s ,  w o u l d  y o u  l i k e  t o  m o v e  t h e

a m e n d m e n t ,  e x c u s e  m e ,  m o v e  t h e  i t e m  s o  w e  c a n  a m e n d  i t ?

COM. BURNS: M r .  C h a i r m a n ,  I  m o v e  I t e m  2 7  b e
a d o p t e d .

CHMN. LITTLE: Okay. A n d  I  w i l l  g o  a h e a d  a n d
p i c k  t h i s  u p  a s  L i t t l e  P r o p o s e d  A m e n d m e n t  N o .  l .

P a g e  6 ,  l i n e  3 ,  s u b s t i t u t e  t h e  w o r d  f i r s t  f o r  n e x t  a n d

s u b s t i t u t e  t h e  w o r d  M a y  f o r  A p r i l ,  a n d  m a k e  a n y

c o n f o r m i n g  c h a n g e s  .

S o  I  w i l l  p r o p o s e  t h a t  L i t t l e  A m e n d m e n t  N o .  I  a s

I  j u s t  r e a d  i t .

M r .  M u m  a w ,  d o e s  t h a t  a c c o m p l i s h  w h a t  y o u  a r e

looking for?
M R .  M U M A W : Y e s ,  i t  d o e s . I  t h i n k  i t  i s  f  a i r e r

a n d  i t  m a k e s  - -  i t  i s  s i m p l e r  f o r  e v e r y o n e .

CHMN. LITTLE: Okay. V e r y  g o o d .
C o m m i s s i o n e r  B u r n s ,  w o u l d  y o u  p l e a s e  m o v e  t h e

amendment.
COM. BURNS: I  m o v e  t h e  a m e n d m e n t  .
CHMN. LITTLE: S o r r y . I  t o o k  c a r e  o f  t h a t ,

d i d n ' t  I .
S o  c o u l d  w e  h a v e  a  v o t e  o n  t h e  a m e n d m e n t  .

i n  f  a v e r  o f  t h e  a m e n d m e n t ,  s i g n i f y  b y  s a y i n g  a y e  .

( A  c h o r u s  o f  a y e s . )

n
; L I" o a k C o a c h ,  ' n o .
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I didn't want to interject myself.
I am glad you did. I am having

CHMN. LITTLE: So three votes in f aver, one
recusal, one not present, the amendment passes.

Commissioner Burns, would you please move the
item as amended.

COM. BURNS: Mr. Chairman, I move Item 27 as
amended to be adopted.

CHIVIN. LIWTLE; T h a n k  y o u  I

Shay, would you please call the roll.
MR. MUMAW: Excuse me. Mr. Chairman, do you

need to vote on the Staff amendment?
CHMN. LITTLE: Oh, yes, I am sorry, we do.

being remiss.
MR. MUMAW:
CHMN. LITTLE :

some challenges today.
Commissioner Burns, would you please move

Item -- excuse me, Staff Proposed Amendment No. l.
COM. BURNS: Yes, Mr. Chairman, I move Staff

Proposed Amendment No. 1 be adopted.
CHMN. LITTLE: All in favor signify by saying

aye

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(A chorus of ayes. )
CHMN. LITTLE: Three votes in ff aver, Staff

Amendment No. passes .
New, Commissioner Burns, would you please move

Coast 8:"cash, 8r:c.
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1 Item No.

Chairman, I move Item 27 as

2 7  a s  a m e n d e d  .
COM. BURNS: Mr

a m e n d e d  b e  a d o p t e d .

CHMN. LITTLE: Shay ,  p l ease  ca l l  t he  r o l l .
SECRETARY BERNAL: Commissioner Burns .
COM. BURNS: Yes,  I  would l ike to explain my

vote. And I hope you will bear with me here. I t  i s
going  to take me a l i t t le  whi le  to expla in,  expla in this
vote .

l

1
l

l
l

l

l
l

9

l
W
l

1
l

i
\

l

l
l

l

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

In the  oath of  o f f ice ,  we ta lk  about  the
Constitution and the laws of the State of Arizona. But
we also said in our oath that we will f  faithfully and
impar t ia l ly  d ischarge  the  dut ies  o f  the  o f f ice  o f
Corporation Commission Commissioner according to the
best  of  my abil ity . And I am attempting to do that .
And I  be l i eve  tha t  a  vot e  i s  a  t oo l  in  a  - -  in  tha t
process.

So the issue that  is  t roubling me is relat ive to
constitutional authority and statutory authority. And
so I  would like to read a couple of  items, one from the
Constitut ion and one from statute .

In the Constitution, Ar tit le 15, Section 4 says :
The power  to inspect  and invest igate.

Section 4, the Corporation Commission, and the several
members thereof,  shall have power to inspect and

Coach 8. Coach, !21c.

l\
l

l9
l

l
l
1l
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

investigate the proper Ty, books, papers, business,
methods and off airs of any corporation whose stock shall
be offered for sale to the public and of any public
service corporation doing business within the state, and
for the purpose of the Commission, and of the several
members thereof, shall have the power of a court of
general jurisdiction to enforce the attendance of
witnesses and the production of evidence by subpoena,
attachment, and punishment, which said power shall
extend throughout the state. Said Commission shall have
power to take testimony under commission or deposition
either within or without the state.

In Section 40, paragraph 241 of the Arizona
statutes, power to examine records and personnel of
public service corporations, filing record of
examination:

A, the Commission, each Commissioner and person
employed by the Commission may at any time inspect the
accounts, books, papers, and documents of any public
service corporation, and any such persons who are
authorized to administer oaths may examine under oath
any officer, agent, or employee of such corporation in
relation to the business and off airs of the corporation;

B, any person other than a Commissioner or an
officer of the Commission demanding such inspection

A ,_ 1 n ,_ * .vO¢4S.1 QS vOc¢$;§, 1.IC.
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s h a l l  p r o d u c e  u n d e r  t h e  h a n d  a n d  s e a l  o f  t h e  C o m m i s s i o n

h i s  a u t h o r i t y  t o  m a k e  t h e  i n s p e c t i o n ;

C ,  a  w r i t t e n  r e c o r d  o f  s u c h  t e s t i m o n y  o r

s t a t e m e n t  g i v e n  u n d e r  o a t h  s h a l l  b e  f i l e d  w i t h  t h e

Commission.

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

14

1 5

1 6

1 7

1 8

1 9

20

2 1

22

2 3

24

2 5

T h e r e  w a s  a  S u p r e m e  C o u r t  o r d e r  t h a t  c o n t a i n s  a

p a r a g r a p h  t h a t  I  w o u l d  a 1  s o  l i k e  t o  r e a d :

T h e  C o u r t  s t a t e d  t h e  C o r p o r a t i o n  C o m m i s s i o n  w a s

n o t  d e s i g n e d  t o  p r o t e c t  p u b l i c  s e r v i c e  c o r p o r a t i o n s  a n d

t h e i r  m a n a g e m e n t  b u t ,  r a t h e r ,  w a s  e s t a b l i s h e d  t o  p r o t e c t

o u r  c i t i z e n s  f r o m  t h e  r e s u l t s  o f  s p e c u l a t i o n ,

m i s m a n a g e m e n t  a n d  a b u s e  o f  p o w e r . T o  a c c o m p l i s h  t h e s e

o b j e c t i v e s ,  t h e  C o m m i s s i o n  m u s t  h a v e  t h e  p o w e r  t o  o b t a i n

i n f o r m a t i o n  a b o u t  a n d  t a k e  a c t i o n  t o  p r e v e n t  u n w i s e

m a n a g e m e n t  o r  e v e n  m i s m a n a g e m e n t  a n d  t o  f o r e s t a l l  i t s

c o n s e q u e n c e s  i n  i n t e r c o m p a n y  t r a n s a c t i o n s  s i g n i f i c a n t l y

a f f e c t i n g  a  p u b l i c  s e r v i c e  c o r p o r a t i o n ' s  s t r u c t u r e  o r

capitalization.
T h e r e  i s  a  C o m m i s s i o n  o r d e r  t h a t  h a s  b e e n  i s s u e d

t r A P S . A P S  h a s  i n d i c a t e d  t h a t  t h e y  m a y  r e s i s t

c o m p l i a n c e  w i t h  t h a t  o r d e r . I  a m  i n t e r e s t e d  i n

e x p e d i t i n g  t h i s  p a r  t i c u l a r p r o c e s s .

I f  a  j u d g e  i n  t h i s  s t a t e  r e c e i v e d  a  r e f u s a l  o r  a

r e s i s t a n c e  t o  c o m p l y ,  I  b e l i e v e  t h e  r e c i p i e n t  o f  t h a t

o r d e r  b y  a  j u d g e ,  a  j u d g e  i n  o n e  o f  t h e  c o u r t s  i n  t h e

. . s .  9 8. .C a r ; S s s  Ia  C o o s ,  mc .
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state, I believe the recipient of that order would be
found in contempt of coir t. In this case, I believe APS
will be, without a timely response to this Commission's
order, in contempt of the Commission. If a contempt of
the court, one of the state coir ts, if there were
contempt in the court, all of the judges of that court
would, I believe, demand immediate compliance .

This Commission has the same level of
responsibility to the citizens of Arizona. And a
failure to respond to a Commission order would be, in my
mind, contempt of the Commission and should be met with
the same level of demand by the members of this
Commission.

APS has been granted monopoly status which
carries with it tremendous advantages. With those
advantages

MS. ALWARD: Cha i rma n  .
COM. BURNS: -- comes a much higher level of

transparency and public reporting than is required by
the free competitive  market--

MS. ALWARD: Cha i rma n  .
CHMN. LITTLE: M s .  A l w a r d  .
MS. ALWARD: I hate to interrupt Commissioner

Burns. But it seems to me that if Mr. Commissioner
Burns ' s comment is related to this item, then it should

"C .
. 1 .n 45 . .

C0839 pa L13h59
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be made clear. Otherwise,  we are o f f  the agenda,  f rom
my view. I  think that every Commiss ioner,  o f  course,

can comment,  but i t  needs  to  be related  to  th is  i tem.
And if Commissioner Burns would like to comment on Item
27 in light of his earlier statements, that ' s fine. But
I think we are going off agenda under the open meeting
law.

COM. BURNS: Wel l ,  Mr.  Chairman,  I  bel ieve that
I have the opportunity or the right to explain my vote .
And my vote is a tool of this Commission. Al l  votes  o f
this Commission are a tool to be used. And I intend to
try and use that vote as a tool. And I am explaining so
that you will understand what I am trying to get to when
I do make my vote.

So I would like to be able to continue lam
close to the end of my explanation.

CHMN. LITTLE : C o m m i s s i o n e r  B u r n s  ,  p l e a s e

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

continue ¢
And, Ms. Alward, your concern is noted.
COM. BURNS: As I stated, APS has been granted

monopoly status, which carries with it tremendous
advantages. With those advantages comes a much higher
level  of transparency and public reporting than is
required by the free competitive market counterpart ts.

I am voting no on this item and will not support

Coos; *= Coach, ̀ ;1c.
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any fur thee action items requested by APS with the
exception of an item that might have health or safety
components until the Commission order that rests at the
APS corporate office is complied with in its entirety.

Furthermore, Mr. Chairman, I believe that you,
in your position as Chairman of this Commission, have
the authority to take that same type of position and
expedite an action that has been ordered by this
Commission.

And, again, with that, I vote no.
S EC R ET A R Y  BER N A L: C o m m i s s i o n e r  T o b i n ,  r e u s e d .

Commissioner Stump, excused.
Commissioner Forese.
COM. FOREST: Aye I

SECRETARY BERNAL: Chairman lit t le.
CHMN. LITTLE: I am going to vote aye .

would also like to explain my vote .
I certainly understand and appreciate what

Commissioner Burns has just said. And in my considered
opinion, while he is correct that he has issued a demand
letter for information to APS, the ultimate question of
whether or not that letter is actually within his
authority is st i l l ,  to my mind, up in the air .

I would simply direct anyone to the campaign
finances Docket No. last four digits, or, excuse me, the

Coast 8Ccasn, inc.
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last six digits are l5-0309, in which Commissioner Burns
has requested an advisory opinion from the Attorney
General, which has been to this point not for thcoming,
and my response to his letter to the Attorney General
outlining the concerns that I have .

I think certainly Commissioner Burns is entitled
to vote his conscience and is entitled to his par ticular
point of view on this. I personally disagree with that
point  of  v iew.

And since we do not have a majority, we cannot
move this item forward :Lm this meeting. What we will
have to do is take this item under advisement in a
future open meeting, if I am not incorrect .

Is that correct, Ms. Alward?
MS. ALWARD: T h a t ' s  c o r r e c t ,  M r .  C h a i r man . By

the f act the item hasn't passed, it has not been denied,
i t justhasn ' tpassed. So the way the Commission
typically handles this,  it  brings it  back again for
another opportunity for consideration.

CHMN. LITTLE: So I will look at docketing this
item at a future open meeting. And cer mainly we will
let the par ties know when that item is docketed.

Any other observations at this point,
Commissioner Forese, Commissioner Tobin, Commissioner
Burns?

"cash 8. Goes", Tec.
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COM. BU R NS :

C H M N.  LI TTLE :

No .

G i v e  e v e r y b o d y  o n e  l a s t  s h o t  a t

i t .

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

C O M .  F O R E S E : No •

CHMN. LITTLE: C o mmi s s i o n e r  B u r n s .
COM. BURNS: NO •
CHMN. LITTLE: Okay. Commi ss i one r  Tob i n ?
C O M .  T O B I N : M r .  C h a i r m a n ,  I  h a v e  n o  c o m m e n t s  o n

this issue.
C H M N .  L I T T L E : O k a y . C o n s i d e r i n g  t h e  h o u r ,  i t

i s  n o w  1 2 : 4 0  - -  w e  h a v e  o n e  i t e m  r e m a i n i n g  t h a t  w a s  n o t

t o  b e  h e a r d  b e f o r e  1 : 0 0  p . m .  ,  t h a t  i t e m  b e i n g  N o .  2 8 ,

B l a c k  M o u n t a i n  S e w e r  C o r p o r a t i o n  - -  I  a m  g o i n g  t o

d e c l a r e  t h i s  o p e n  m e e t i n g  i n  r e c e s s  u n t i l  1 : 3 0  p . m .

( T h e  C e r t i f i e d  R e p o r t e r  w a s  e x c u s e d .  )

( T I M E  N O T E D :  1 2 : 4 1  p . m . )
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ozCoas: Coast, inc.
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l STATE OF ARI ZOLA
COUNTY OF MARICQPA

)
)

2
3

4

BE IT KNOWN tha t  the  f orego ing  proceed ings  were  taken
b e f o r e  m e ;  t h a t  t h e  f o r e g o i n g  p a g e s  a r e  a  f u l l ,
t r ue ,  a n d  a c c ur a t e  r e c o r d  o f  t h e  p r o c e e d i n g s  a l l  d o n e  t o
t h e  b e s t  o f  m y  s k i l l  a n d  a b i l i t y ;  t h a t  t h e  p r o c e e d i n g s
were  taken down by  me in  shor thand and  therea f ter
r e d u c e d  t o  p r i n t  u n d e r  m y  d i r e c t i o n  .

I  CERTIFY  tha t  I  a m in  no  wa y  r e l a t ed  to  a ny  o f
th e  p a r  t i e s  h e r e to  n o r  a m I  i n  a n y  wa y  in t e r e s t ed  in  th e
outcome hereo f .

5

6

7

8

g
I  CERTIFY  tha t  I  ha ve  comp l i ed  w i th  the

ethical obligations set forth in ACJA 7-206 (F) (3) and
ACJA 7-206 (J) (1) (g) (1) and (2) . Dated at Phoenix,
Arizona, this 13th day of April, 2016.10

11
12

13 CO J;.;."l'.r:..:;. RUSS
Certified Reporter
Cer t i f i ca te  N o.  5 0 6 5 814

15

16
. , has cornulied
ACJA 7-20

I CERTIFY that Coast & Coast, Inc
with the ethical obligations set for Rh in
(J) (l) (g) <1) through (6)

17
18
19
20
21
22
23

24

25

COASH s COASH, INC
Registered Repor t ing Fi rm
Arizona  RRF No.  R1036

Seas: 8; Coas't, 8i¢c.
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Fighting for you against special interest groups

THE AR1ZQNA.REPUBLlC

Utility Rcguliltor Robert Burns 1aunch¢s

investigation ofAPS 5P¢"d\"8

One of the key responsibilities of the Arizona
Corporation Commission is to provide oversight and
regulation of power and utility providers for Arizona

residents. In the 2014 elections, it is believed that
APS spent over $3 million dollars to support
Corporation Commission candidates to gain loyalty

to the power company instead of the ratepayers.
This campaign activity was hidden behind political non-profits (commonly known as "dark
money") so ratepayers like you would have no idea that a certain utility was actively trying to

choose its own regulators! In the utility industry this is referred to as "Regulatory Capture" and
could ultimately result in a loss of representation for Arizona ratepayers.

If regulated public service companies are going to financially support or oppose candidates
campaigning for the Corporation Commission (as they have the legal right to do), it must be with
full disclosure and transparency. As a member of the Commission, I have fought to require
utilities to disclose their political campaign spending, particularly with regards to the elections for
Corporation Commission. Ratepayers like you deserve to know if the company you write checks

to each month is using that money to buy elections to diminish your influence over the rates you
have to pay! l've endeavored to provide this transparency and Twill continue this fight until we
restore integrity and public confidence to the Arizona Corporation Commission.

http://www.bobbums.gcplissues.asp»<
l /4
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Timeline of my battle with APS:

I

I

•

I

•

l

July 2014 - Candidates push APS about involvement in campaign. Read more...
July 2015 - What did APS spend to get the regulators it wants? Read more...
December 2015 - Regulator Robert Burns wants APS to disclose dark money' donations
Read more...
December 2015 - APS refuses request to disclose political contributions Read more...
January 2016 - Utility regulator Robert Burns launches investigation of APS political
spending Read more...
April 2016 ... Corporation Commissioner Robert Burns refuses to vote for APS items until
company discloses 'dark money' ties Read more...

Standing up to the EPA

UN# rm */ n as
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During my tenure at the commission, I have actively worked to prevent EPA overreach. I voted to
sue the EPA over Clean Power Plan Rule 11l(d) which would all but shut down coal production in
our state and, consequently, lead to exorbitant electricity rates. While Arizona and the other
states suing the EPA won a temporary victory when the U.S. Supreme Court stayed the
implementation of Rule 111(d) pending the outcome of our litigation, I recognize this issue will
not be going away and I plan to continue my vigilant fight to ensure an affordable and reliable
power supply.

Effective Commission Divisions
F44

. q

/ » c¢muaxa»Z1°mai
l --_ -
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The divisions within the Corporation Commission must remain vigilant not only for ratepayers,
but all Arizonans. The Corporation Division must always strive to operate as swiftly and efficiently
as possible in order to provide a user-friendly system for corporate entry into the Arizona
business community. The Securities Division needs to stay on high alert in order to detect and
eliminate not only fraud and abuse, but also to protect our senior population from fraudulent
security sales. Finally the Safety Division must continue to provide a high level of railroad and
pipeline safety. A watchful, efficient commission improves the lives of all Arizonans, not just
ratepayers.

hp:i/www bobburnsgoph issues .asps
2/4
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Leading the Charge on Emerging Technologies in
Energy
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I initiated the Commission's study on emerging technologies in energy. In 2014 and 2015, I led 7
workshops consisting of 73 presentations on technological advances in topics including energy
storage, distributed generation, energy efficiency and demand response and how they will impact
our current utility business model. Through this study, I learned the Commission never passed
statewide interconnection rules, which is something we are now working to adopt in order to
make the integration of technologies more streamlined and consistent. We also learned about
ways to improve our resource planning for the future process and I continue to lead efforts to
implement those improvements.

Ensuring Affordable and Reliable Electricity and
Water Supplies
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In my view, the most important role of a commissioner is to find the balance between safe,
reliable electricity and affordable, reasonable prices. The commission's constitutional charge is to
keep prices low while also ensuring our utilities are healthy enough to provide reliable service.
Arizona is lucky to have one of the most reliable power systems and access to a balanced
portfolio of natural gas, coal, nuclear, and renewable energy. Unfortunately, the EPA continues to
make one of our cheapest generation sources, coal, more expensive as part of its climate change
policies. For the past several years, I have stood up for ratepayers on numerous occasions and will
continue to be a voice for ratepayers opposed to prohibitive price increases.

I "
.
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elect "Eben "SoJ" Burns
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l BEFORE THE ARIZONA C0RP0RATTQN COMMISSION

2

3

4

>Au-00000E-16-0270
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I
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I

5
l

l

6

7

8

9

10
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1 2

In :he Matter of:
Commission discussion,
consideration, and possible vote
on whether to allocate funds
from the Commission's budget for
payment in fur therance of :he
scope Of work associated with
the August 2, 2016 contract with
outside counsel, or,
alternatively, to suspend the
allocation of funds for that
contract pending submission of a
revised scope of work to be
developed by the Executive
Director, in consultation with
each Commissioner, and presented
to the Commission for
consideration within 45 days. -
Commissioner Tobin.

)
I
}
)STAFF MEETING
)
)
I
>
>
)
I

)
J
1

113

14 At: Phoenix, Arizona

15 Date August 11, 2016

in
TRANSCRIPT OF PROCEEDINGS

7
AGENDA ITEM 3

1 8

TRANSCRIBED FROM AN AUDIO RECORDING
19

20

21

22

ARIZONA REPORTING SERVICE, INC.
Audio Transcription Specialists

2928 Nor Rh Evergreen Street
Phoenix, Arizona 85014-5508

23

24

2 5

Transcribed by:
Katherine A. Mena 1ly
CERTIFIED TRANSCRIBER
C8T++3-123

ARIZONA REPORTING SERVICE, INC.

www.az-reporting.com
(602) 274-9944

Phoenix, As



2DRAFT REVISED 1
1 ITBE REMEMBER33 that a Staff Meeting was held

2 at the Arizona Corporation Commission, 1200 West

3 Washington Street, Phoenix, Arizona, commencing on the

4 nth day of August, 2016.

5

6 BEFORE:

7

8 BOB
BOB

DOUG LITTLE, Chairman
ANDY TOBIN, Commissioner
TOM FORESE, Commissioner

(Appeared telephonically)
STUMP, Commissioner
BURNS, Commissioner

9

10

11
APPEARANCES:

12

13 For the Arizona Corporation Commission:

14 Janet Wagner, Assistant Director, Legal Division

15

16

17

18

19

l20
9
l
ll
l21

22

23

24

25

Katherine A. Mcnally
CERTIFIED TRANSCRIBER
CET**D-323

(602)ARTZCNA REPORTING SERVICE, INC.

www.a2-repcr ting.com
274-9944

Phoenix, AZ



3DRAFT REVISED 1
1 (Commencement of Item Number 3 at C0:32:30.)

2 CHMN. LITTLE Moving to Item 3 of the agenda,

3 Commissioner Tobin.

4 COM. TOBIN: Thank you. Mr. Chairman, I have

5 I'm a little dismayed about the scope of work that I was

6 presented with, in the announcement by our Executive

7 Director, of the hiring And there's a lot of reason

8 for that, mostly because I have a lot of scope of work

9 I'd like to see implemented as well.

10 And I get a sense like this was pretty

ll
Spar ticular and pretty specific to somebody' personal

12 intentions from the Corporation, rather than all of our

13 Commissioners getting together and speaking to the

14 Executive Director and prioritizing those pieces that we

15 think need attention -- or at least consulting services

16 that may be able to make recommendations, whether it be

17

i

budget or policy or process, procedure, rules.

18 I mean, I have a plethora, whether it be

19
I

Staffing, elections issues, open meeting review

20 mean, I think there's a plethora of items that I think

21 is imper tent for each Commissioner to be able to express

22 to the Executive Director And we'll pick our top IC or

23 whatever we think it works, and *hen have a conversation

24 about what that scope Of work is, and then make a

25 outdecision going for an RFP for somebody to handle

ARIZCNA REPORTING SERVICE, INC.
www.az-repor*ing.com

(602) 274-9944

Phoen'x, AZ



4DRAFT REVISED 1
1 those specifics on *hat scope of work, rather than *use

2 having each one of us now go to Jodi and just say, you

3
co

know, I have a procedure issue; I have rules issue. I

4 want you to hire me an attorney Here's the scope of

5 work And here's -- by the way, here's the lawyer

6 S CYou know, my view is that whatever we have

7 just done in hiring, I want it halted, so that this

8 Commission, as a whole, can coordinate what are the

9 priorities of the Commission and move forward And I

10 don't see that that's happening with this current

11 process

12 CHMN. LITTLE: Well, and Commissioner Tobin, I

13 share some o f your concerns I think my concerns are

14 slightly different than yours. One of the things that

15 I'm quite concerned about -- and I expressed this

16 concern at tee the announcement o* this par ticular

17 contract

18 First of all, in my opinion, I question whether

19 or not such a project as Commissioner Burns has

20 requested needs to happen at all, number one. And that
21 is based on my personal observat'on that over the past

22 year and a half here at the Commission one of the th'ngs

23 that he's requesting in this scope of work is that a

24 gentleman be hired *o determine whether or not there is

25 undue influence being ever Ted on Comm*ssion Staff or

lARIZONA REPORTING SERVICE, INC

www.a2-repor*inc.ccm
(602) 274-9944

Phoenix, AZ

\
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1 Commissioners from outs'de stakeholders And in the

2 year and a Hal* the* I've been here, I have seen nothing

3 in any interaction with any outs'de stakeholders 1

4 have seen nothing in any interactions with Staff and

5 outside stakeholders that would lead me to believe that

6 we have an issue here, currently.

7 And to spend nearly $10C,COC worth of taxpayer

8 money is concerning to me, because I, quite frankly,

9 don't see the specific need for it

10 Now, that's the one issue.

11 I think the other issue is that at tee seeing the

12 scope of work, which I, by the way, expressed concerns

13 to Ms. Jericho that I thought the scope of work was

14 overly broad And in response to that
I I think you

15 actually have looked at the possibility of narrowing the

16 scope of work somewhat -- or at least clarify Ying the

17 scope of work.

18 But that really got me thinking about some

19 things So I actually went out and did a little bit of

20 research on a couple things And I found some things

21 that were very concerning to me because one of the

22 things that *he scope of work identified was a desire to

23 have a neutral third par ty perform this work on, you

24 know, Commissioner Burns' beha' f.

25 And when reviewing a -- I went out and reviewed
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1L Scott Hemps*ng's client list, found a couple things

2 :hat were 'nterest'nc I found, one, that he has done

3 quite a bit of work for a publ'c interest organization

4 called the Energy Foundation And in f act he's
I also

C4 been funded 'or a special project called "Mar*ying

6 *federal Power Act law with cost-effective environmental

7 l lobjectives And that work was funded by a grant from

8 the Hewlett Foundation and the Energy Foundation

9 So doing, again, a little bit of homework, I

in pulled the Form 990s for the Energy Foundation, which is

11 located in San Francisco, and I 'fund that in 2012
I

12 former Commissioner Kris Mayes, who is on the board of

13 that organization, was paid for approximately two hours

14 of work a week This is the pro forma for the -- for

15 the board members She was paid $31,500 for

16 approximately two hours worth of work a week.

17 Now, that is remarkable because most of the rest

18 of the directors were paid either 6 or 40 __ $6,000 or

;9 $4,500. That was '12.

20 In '13, forshe was paid $88,000 a year, again,

21 a :we-hour-per-week approximate workload And again,

22 the vast majority of the o*her board members tithe*

23 received compensation of either* $6,000 $4 5G0.or ,

24 And in '14, the compensation did drop back mo*e

25 *n:o line, aga'n, based on a two-hour-per-week
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1 contribution, it $6 5G0.was , But in a period of *free

2 years, Commiss'oner Mayes received compensation 'n the

3 amount of $126,000.

4 Now, it strikes me as also very interesting that

5 a company -- o* an organization called Save Our AZ

6 Solar, which is currently being administered by former

7 Commissioner Mayes has spent approximately $457,000 in

8 support of Commissioner Burns' campaign as an

9 independent expenditure committee

10 It begins to ask whetherthe question in my mind

11 or not this Mr. Hemp ling is actually an independent

12 par ty or not. I would submit that he has enough of a

13 connection to the Energy Foundation and the Energy

14 Foundation has enough of a connection to former

15 Commissioner Mayes and former Commissioner Mayes has

16 enough connection to the independent expenditure

17 committee that I would submit that he probably is not an

18 appropriate choice for an independent investigation

19 If there's a sense from the rest of the

20 Commissioners that there is indeed a need for some type

21 of investigat'cn like that __ which personally I don't

22 feel that there is -- that if other Commissioners feel

23 that there is a need for it, I her mainly think it's

24 war th talking about to determine whether or not there is

25 another person that we could possibly retain
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But the thing that I am very concerned about is

2 that any investigation -- and I hesitate to even call it

3 that -- even any examination that we might do of this

4 nature would of necessity need to be by someone who 's

5 absolutely irreproachable in terms of their

6 independence And I just don't Feel, based on the

7 information that I've been able to discover on the

8 public Internet, that that's the case here.

9 COM. BURNS: Well, if I could have an

10 opp or munity to respond.

ll -
4. think that it's very clear in the constitution

12 and in the statutes that a single Commissioner has the

13 authority to examine records of a corporation And SO
14 with that authority, obviously comes a need t o have

15 somebody to do that work, and representatives of the

16 Commissioner are car mainly mentioned and allowed in that

17 process .

18 So I think I have the legal authority to go

19 forward with the attorney that I decide to hire.

20 That's then 1if I have the independent authority,

21 nave the authority to h're who I need to fill the bill

22 And this gentleman has ex*ensive experience, especia'ly

23 in the utility -- the examination of utilities and so

24 'or th So I think he is independent, and I'm not sure

25 that that's *he key point. think it 's a key point.
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1 But it's somebody that based on his experience

2 and his resume I felt was the best person for the job.

3 I have the authority to hire, and so I went ahead and

4 h4r@d him.

5 Now, youif want to expand the scope of work,

6 that was par t of this plan. Par t of this plan is to

7 have you talk to this man and express what you think

8 needs to be done different than what we have in our

9 scope of work. Now, obviously it's __ if we add things

10 to the scope of work, we're going to add costs so I
I

ll think that needs to be considered as well.

12 Now, if you -- this was a par t of the plan was

13 for all Commissioners -- he wants to talk to all the

14 Commissioners l
lHe does not want to have just a single

15 contact; he would like to work with all of us. And so

16 that is par t of the plan was to have you and each one of

17 you meet with him and discuss youwhat think -- if you

18 II
think there's something missing then think you

19 express that to him. But I think we ought to have -- we

20 ought at least have that opp or munity to have the*

21 discussion

22 We have him scheduled to Ar*ive here. I-le's

23 currently out of the country. So when he 's ava'labie,

24 I t*ink the first thing we ought to have is you Hugh* to

25 have your discussion wi*h this __ with this gentleman
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1 and express what you Rh*nk might be missing

2 CHMN. LITTLE
G oAnd Commissioner Stump?

3 ahead, Commissioner Stump.

4 COM. STUMP Yeah. I just -- they were

5 conferring

6 COM. BURNS: It's just been pointed out here

7 atthat Mr. Hemp ling has worked for least 27 state

8 Commissions I mean, this guy is -- has extensive

9 experience I mean, Texas and Oklahoma, Mississippi,

10 Nor th Carolina I mean

ll CHMN. LITTLE: I'm notCommissioner Burns,

12 contesting his depth of experience I'm contesting the

13 f act that he has been affiliated with an organization

14 who has been affiliated with an organization who has

15 afunded campaign on your behalf. How is that going to

16 make him an independent entity?

17 COM. BURNS: Well, if he had an affiliation in

18 the past with somebody, that doesn't mean he still has

19 that affiliation I don't understand the connection I

20 mean

21 COM. FORESE May 1 ask a question
I

22 Mr. Chairman?

23 |COM. BURNS If you don'Z mind, ve got the

24 floor, Mr. Forese I'd like to finish my comment

25 I've worked wi*h people I havein :he past.
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I1 HO I ve had a'filiations with, but I have no more

2 CODH€CtiOH (indisce*nible) my life. It -- you move on.

3 You don't have -- you don't stay con rec*ed forever.

4 CHMN. LITTLE I think Commissioner Stump was up

5 hex* And Commissioner Forese, ifI'll ask you to

6 you don't mind waiting until Commissioner Stump makes

7 his comment

8 COM. FORESE: Sure.

9 COM. STUMP Thanks, Mr. Chairman. And Bob,

10 just so you know, you know, we've been -- we were seat

8.1 mates at the legislature for years and you're a good

12 man. I'm not questioning your motives or sincerity when

13 I ask the questions I'm about to ask. And let me ser t

14 of lay out the issue as I see it.

15 To my mind -- and this is addressing the need

16 the very need for this -- we have allegations about a

17 utility spending dark money to affect the outcome of an

18 election This is legal. It may not be nice. But to

19 the best of my understanding, only changing the law will

20 prevent it from happening again. And as 'at as * know,

21 there's absolutely nothing that we, as Commissioners
I

22 can do to prevent anyone from spending money in races

23 shot t c ffor the Commission, the law.changing So there
T
L24 are a legations the* are there.

25 We have proof, however, because :hey admitted it
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1 when they were *arced to do it

I that the biggest entity

2 that has business before this Commission funded a dark

3 money group to harass and sea* and sue sittinc

4 regulators to try to alter regulatory outcomes

5 It's anyone's right to engage n and spend money

6 Jr an election, obviously whether we like it or not.

7 But it's no one's right to spend dark money against

8 sitting regulators in a quasi judicial sitting.

9 So to my mind, it's outrageous for Sola* City to

10 afund dark money group to interfere Wi*h the sanctity

11 Soof this Commission's quasi judicial processes

12 COM. BURNS well, could I

13 COM. STUMP Yeah. Well I I'm almost _- oh,

14 suresure; oh, And I'm almost done. That leads to my

15 question So this is without a shadow cf a doubt an

16 attempt in my view to ever t undue influence upon the

17 Commission

18 inSo that leads to my first question, Bob,

19 *arms of the scope of the inquiry, will this just

20 ever*al'eged Util'ty attempt to undue influence ~¢ O r

21 will it include *unregulated entities which, needless to

22 say still have business before the Comm*ssion° S o the 4
V

23 was my first question.

24 COM. BURNS: Well,well, okay. it does include

25 some -- these outside groups
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1 COM. STUMP: Okay.

2 COM. BURNS: People that come before the

3 Commission. mean, that's par t of the goal here is to

4 find out what 's going out, what is going on outside of

5 the Commission that might have some kind of negative

6 impact on our processes and on our manner of doing our

7 job and so for Rh.

8 COM. STUMP: Okay.

9 COM. BURNS: So this is a guy who does big

10 picture examinations And so I would even say that with

11 the lien program, which we are car mainly spending some

12 money on, ser t of doing the inside drill down, if you

13 will, could be complemented by having this outside drill

14 down by an expel t in the business to evaluate and

15 provide us with repot ts and information about what he
Wl
l16 sees with his set of eyes that might be fixed.

17

l

Now, to say that there's nothing wrong, I think,

18 is just not dealing with reality I mean, we have had a

19 I think it was 107hundred, and I think -- this morning,

l20 *records requests come before this Commission. Today
21

So it'sthis evening it's 109 -- we got :we more today

22 a never-ending issue, and it's costing us a tremendous

23 amount of money.

24 So from that point alone, if we were to a+ leas*

25 *ave some information availab'e for people out there to
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1 anders*and what's going on, I would hope that this flood

2 of deco*ds requests could be turned back.

3 Now, the issue abou* s ending tax a Er mine , Ip

4 think was also brought up. And I'd like :o go through

5 the list of what we've been spending for attorneys here

6 at the Commission

7 we had ratesContalmi (phonetic), you know, his

8 were like $275 - - $295 an hour; the cost $81,863.26.

9 Tim LaSota, $235 an hour; ended up being $14,462. Kory

10 Langhofer, $275 an hour, $2,862.50. Edward Novak, $325

ll an hour, $90,000. We've got close to $35,000 that we

12 are spending on the lien program, as I understand, at

13 this point, a number that could increase

i4 The independent contractors hired by the

15 Commission in 2015 and 2016 for the UNS rate case,

16 $202,744.50. The TEP rate case, $240,887 total. Two

17 contracts, actually, TEP -- okay, it was broken down

18 between the two here at $215 and $25. The value and

19 cost of distributed generation, $50,000. APS rate ease,

20 $131 , 500 Southwest Gas rate case, $154 950.
I So the

2 " APS FERC formula rate filing 50,000. Arizona Water

22 Company rate case $22,900. Sulphur Springs Valley

23 Electric Coop, $27 274.
I

24 CHMN. LITTLE: We get the idea where you'*e

25 q0'HQ
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1 COM. TOBIN T

J.'m all right to get rid of all of

2 those, if it's all right with you.

3 CHMN. LITTLE: Well, and what I would object

|4 CCM. BURNS: .L
A
Mdon think you're going to get

5 rid of them.

6 MALE SPEAKER: Right.

7 COM. BURNS It might sound good, but I don't

8 think they're going anywhere.

9 CHMN. LITTLE: What I would -- what T would

10 observe is that the legal expenses that we pay in

11 prosecuting a rate case are aconsidered normal expense

12 of doing business here We have to, in some cases, hire

13 outside counsel to work with our in-house counsel to

14 prosecute those rate cases.

15 COM. BURNS: Well, if our processes here are out

16 of whack and need to be fixed, then that's a legitimate

17 expense (indiscernible)

18 CHMN. LITTLE: I* you would -- you didn't let me

19 finish my thought, okay? And I want to just say this,

20 and then I want to let Commissioner Forese speak because

21 he's been very patient and I don't -- T want to make

22 sure he doesn't

23 COM. FORESE: Yes, I have.

24 CHMN. LITTLE: I want to make sure that I

25 don't 'forget it. We haven't forgotten you, Commissioner

l
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l Fcrese.

2 "he first ones that you mentored, contalmi

3 and -- and Lasota and Langhofer and Novak were attorneys

4 :hat were hired to de'end Commissionerssitting

5 (in discern*ble) outside legal attacks

6 This is an attorney that we are considering

7 hiring to essentially evaluate the practices that occur

8 here. And my original contention goes -- I'm going to

9 go right back to it -- you're basically saying in the

10 scope of work *hat you 'eel that there have ~~ and the

ll isway the scope of work worded, it says there may or

12 may not have been outside influence. And what I'm

13 saying is that I don't believe there is any evidence for

14 it. I think it's a fishing expedition, and I think it's

15 a waste of taxpayer money.

16 Now, if -- that's my personal opinion. If there

17 is disagreement on that and the Commissioners would like

18 to expend that money, that's fine. So that's -- I

19 wanted to -- but I wanted to bring that back around.

20 And Commissioner Forese, I'm going to let you

21 have the floor for a few minutes

22 COM. FORESE Veal. And thank you. You know,
|23 we re talking to a man who has a f amour reputation as a

24 conservative Chairman or Appropriations who now is

25 saying that our correct course of action in the f ace of
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:* I thinkthis 'gal spending is to spend Addi*ionally.

2 the f act that this is blatantly political begs the

3
Iquestion if you know the* this attorney is tied to this

4 money being donated to your campaign, why not save the

5 taxpayers this money and just have him be paid out of

6 this money being donated to your guy by his other

7 clients?

8 COM. BURNS Well, I'm not sure I understand

9 that question There's no way -- if there's an

10 independent expenditure being done in a campaign, it's

11 the same situation that you and Mr. Little were in in

12 You don't knowthe year that you were running.

13 COM. FORESE: Thank you.

14 COM. BURNS: about that (indiscernible)

15 COM. FORESE: You are now in the same exact

16 position that (indiscernible)

17 COM. BURNS: Well, and I'm not sure what the

|18 point is. ifI mean, you r e

19 CHMN. LITTLE The point, Commissioner Burns, is

20 T*that you've been acc"sing Tom and of being under the

21 undue influence of

22 COM. BURNS That is an absolute 1 ie.

23 CHMN. LTTTLE; I can

24 COM. BURNS: And I don't know where you're

25 the* informationgetting
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CHMN. LIWTLE I can read it in the Clean

2 Election

3 COM. BURNS: I have not been doing that

4 voters.

5 COM. BURNS: I have not done that

UTTLE6 COM. IDBlN: (Indiscernible.) YOU haven'*

7 specifically named names.

8 COM. BURNS I have not done that.

9 COM. IQ8LN:UTTLE But you've made the allusion very

10 clear that you be'ieve that there was regulatory capture

11 that occurred as a result of APS spending -- allegedly

12 spending money in the 2014 election.

13 Now, I don't know who else was running in 2014

14 for the Corporation Commission, besides myself and

15 Commissioner Forese. So you -- if you slice and dice

16 the words

17 COM. BURNS: If you

18 CHMN. LITTLE any way you want to, but

19 you've been basically impugning our integrity for a

20 year.

21 COM. BURNS: I have not. I have been protecting

22 your integrity every opp or munity I get. Nhen 1 speak to

23 T
..a.a group, tell them that you and Mr. Forese were

24 unaware of from unt'l of tar thewhere that money came

125 electro*, just l'ke everybody e se, *hat you had no
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HO knowledge or where that money was coming from.

2 CHMN. L'TTLE: I want to be very clear. ""day,

3 sitting here in this room, I still don't know who spent

4 that money and neither does Commissioner Forese

5 COM. BURNS: Okay Well, maybe we ought to find

6 out

7 COM. TOBIN: The allegations a*e that it was

8 done by APS Now, I submit -- and I'm going to go back

9 on this, because I've beforesaid this many times

10 there were many, many organizations that were business

ll organizations that supported Commissioner Forese and I

12 during our campaign We were supported by the Arizona

13 Chamber We were supper Ted by the Home Builders. W e

14 were supper Ted by the Southern Arizona Home Builders

15 We were supper Ted by the Southern Arizona Chamber We

16 were supper Ted by the Cattle Association
W e were

17 supper Ted by the Realtors Other people could have made

18 those expenditures -- somebody other than APS.

9 But that hasn't been the narrative in the media,

20 and that car mainly hasn't been the narrative that you've

2 ; supper tad

22 COM. BURNS: Wet, and it hasn't been denied by

23 the APS either. So I think it wou7 d be a -- a service

24 to:o the public find out what's goi*g on with a

25 "emulated u*il*ty.
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1 And I'm not telling anybody that you're unduly

2 influenced I'm concerned about the future of who comes

3 to run for the Corporation Commission and how they are

4 perceiving these large sums of money being pumped into

5 *here campaigns. I think we end up attracting the w*ong

6 kind of people to run for the Commission IAnd have

7 over and over said that, in public, on the at* waves,

8 that I believe you guys, *he two of you actually got in

9 underneath the wire here in this situation where the

10 dark money star Ted flowing to the regulated -- from the

it regulated utility to the Commission candidates

12 COM. TOBIN: So we can -- we can star t off, if I

13 can interrupt You don't believe there's any regulatory

14 capture here at the Corporation Commission?

15 COM. BURNS Not at this point in time, no.

16 COM. TOBIN: SoOkay.

17 COM. BURNS: But I *link the potential is

18 extremely possible with _- you know, if the regulated

19 utility -- and it doesn't have to be APS -- it can be

20 any regulated utility -- cont*nues to pump millions of

21 dollars -- and it could be more than 3 or 2 or whatever

22 the amount that was supposedly there, if there's

23 con*inue continue to pump that kind of money into

24 campaigns 'or regulators, there is a potential to have

25 undue influence acquired by the utility at the r'sX of
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1 That's the issue to me.the ratepayer. I think there

2 Sois a tremendous risk of that potential happening.

3 it;'s

4 CHMN. LITTLE: SoOkay.

5 CCM. BURNS: I believe it's time for us -- it's

6 +ime for us to find out what's going on. Let's get the

7 We'llrecord straight. look at all of these guys "ram
l
l

Wl8 the outside "heWe're not looking just at Ape.
l

9 'investigation, theor whatever you want to call it,

80 review, will take place. And Mr. Hemp ling is, again,

;1 like I said, big picture. He wants to look at the

12 outside influences and how they affect

13 CHMN. LITTLE: But you can appreciate,

14 Mr. Burns, that you wrote -- this guy does not have a

15 financial or par rial -_ or par titan interest in our

16 decision And then you just heard the Chairman say,

17 clearly

18 COM. BURNS: Wha* guy?

19 CHMN. LITTLE: This is what you wrote about

20 Mr. Youabout your investigator, Mr. Scott Hemp ling.

21 wrote that he does not have a 'financial or par titan

22 4 nterest in our decision. That's what you stated.

23 COM. BURNS: I believe that. I don't believe he

24 has an

25 CHNN. LTTTLE: _ _ 1 I
*Well, KNOW you m sure you
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1 believe Bob.it, I'm not saying you don't be'ieve it.

2 I'm saying the Chairman just revealed that Rh's guy

3 works for a company that gave you a

4 COM. BURNS He timeworked for a company some

5 H e works forago.

6 CHMN. L*TTL3 (Indiscernible) -- a half a

7 million dollars.

8 CCM. BURNS He works for -- he works for a

9 hundred companies

10 CHMN. LITTLE That just spent half a million

ll I
\

dollars on indiscernib"e}

12 COM. BURNS; He has no knowledge of where that

13 money was coming from or who spent it.

14 CHMN. LITTLE But you can't argue that -- that

15 the Chairman and now others who have just listened to

16 this, shouldn't have some concern when you're trying to

17 say there's a regulatory capture and the first thing

I;8 we re going to do is hire a lawyer who is tied to money

19 that came

20 COM. BURNS: ifWell, he's

21 CHMN. LITTLE in the back door to -- to an

22 IE for you. (Indiscernibe.)

23 COM. BURNS: WellI if the investigat'on shows

24 I*hat I have undue influence, llsuspect he he'li

25 CHMN. LITTLE: 1 1He' investigate himself 'or
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4
.L (indiscernible)?

2 COM. BURNS: No, not him.

3 CEMN. LITTLE He's going to investigate you?

4 COM. BURNS: He's going to talk to all of the

5 Commissioners.

6 CHMN. LITTLE: So he's going co investigate you

7 for the hundred -- for a half a million dollars?

8 COM. BURNS: No

9 CHMN. LITTLE: You see where I'm going with

10 this?

1 1 COM. BURNS: I don't. I don't see whereNo,

12 you're going.

1 3 CHMN. LITTLE: All right. I'm sorry.

14 COM. BURNS: I think you're wandering around

15 look*ng for straws.

"6 CHMN. LITTLE Well, I'm not really, because

1 7 COM. BURNS: Well, I think you are.

1 8 CHMN. LITTLE: Well, excuseOkay.

1 9 COM. BURNS: But then, you know

2 0 CHMN. LITTLE: I t seems to me

2 ; COM. BURNS: I have I have the constitut'onal

22 right, yeah, and the statutory right to hire an employee

23 And Ito do an 'investigation as a single Commissioner

24 would like to be able to ca*ry out the duty that I swore

25 to do as a constitutional -- I took an oath to do this
I
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1 so I have a job to do and I'm trying to do it.

2 CHMN. LIMTLE WellR*cht.

3 COM. BURNS: And you're try -- a*d you're trying

4 to block it

5 CHMN. LITTLE: No, we all took an oath.

6 CCM. BURNS: Actually, you're trying to block

7 it.

8 CHMN. LITTLE: Veal. I -- I -- no. F
.LActual"y,

9 think you're completely unprepared to make this

10 announce mer t on the day ballots go out, that you're

ll going to hire this guy, which is (indiscernible)

12 COM. BURNS: I tried to hire this guy for six,

13 eight months before _- before the election

14 CHMN. LITTLE: Well, you (indiscernible) six,

15 eight months before.

16 COM. BURNS: No, it didn't work that way.

17 CHMN. LITTLE: Of course, it didn't, because it

18 was an election day.

19 COM. BURNS: Well

20 CHMN. LITTLE: "he ballots went out Bob. SoI

21 what I'm saying to you is why (indiscernible)

22 COM. BURNS: You're -- you're you're not

23 telling the Theyou're not st'cking to the f acts.

24 f acts 'veare I've been working on this for two years.

25 been trying to get the *records f*om Aps. I asked for
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1 I asked forthe* to voluntarily supply those records.

2 them J. Neverordered them to provide those records

3 happened. Never happened No cooperation.

4 CHMN. LITTLE Did you subpoena them?

5 COM. BURNS: So -- I haven't done that. I want

6 to

7 CHMN. LITTLE: Why don't you do that?

8 COM. BURNS: Well, because what -- what would

9 CHMN. LITTLE: Why don't you just subpoena

10 (indiscernible)?

11 COM. BURNS: What would be the next Staff

12 meeting if I subpoena, right?

13 CHMN. LITTLE: Well, they're going to probably

14 go to coir t, probably, so now what you want to

15 (indiscernible)

16 COM. BURNS: So I wanted to try and do this in a

17 I wantbetter way. I wanted to try and do this in a

18 better way, so I looked for a different way to do that,

19 rather than to just subpoena and just go to APS only if

20 that's too targeted.

21 S *t took someLet' look at the big picture

22 It *oak some time totime to figure out a game plan.

23 find the right person to do this. Sc "ha*'s what

24 happened I mean, it -- 't drug out and 't drug out and

25 it c*ug cut. And I would have loved to have *his dare
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1 months ago.

2 CHMN. LITTLE: Well, on *he other hand, you

3 cold have -- you're saying, let's are Mr. Hemp ling, he

4 can go and subpoena Pinnacle Wes*, which is what you're

5 hoping for.

6 COM. BURNS: He cou'd he could go and use a

7 subpoena

8 CHMN. LITTLE: And they're going to put us in

9 coir t. So now

10 COM. BURNS: And

11 CHMN. LITTLE So now, okay, so I mean, either

12 way, you're going to coir t. Why don't you just subpoena

13 (indiscernible) and save us all the aggravation and

14 spending the money and going no fur thee?

15 COM. BURNS: Well, why -- why -- why don't we do

16 it right? Why don't we do it right and use -- and use

17 an expel t? You hired an expert to do your lien program.

18 CHMN. LITTLE You hired an expel t.

19 COM. BURNS: Well

20 CHMN. LITTLE: I brought it to this

21 (indiscernible)

22 COM. BURNS: And I voted to support that.

23 CHMN. LITTLE: Thank you You voted on my

24 are"dment to (indiscernible) I appreciate it.

25 COM. BURNS: And I have *he -- I have the
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1 author*ity as an 'individual Commiss*oner, based on the

2 constitution and the law, and that's what I'm trying to

3 do. 'm trying to do the

4 CHMN. LITTLE: Well, do I not have the -- do I

5 not have the authority to bring to this Commission's

l6 Rh's Item 3?attention,

7 COM. BURNS: Yeah.
l

8 CHMN. LITTLE: And that's all I did.All right.

g COM. BURNS: And you said you weren't going to

10 block it. I asked you when we were at the debate.

11 CHMN. LITTLE I'm not -- I didn't say
I
l

l
\

;2 COM. BURNS: And you said you weren't going to

13 block it.

14 CHMN. LITTLE: 1
lI said I wanted to expand on it.

15 This is what

16 COM. BURNS: Well, and T've offered you the

17 opp or munity to do that.

18 CHMN. LITTLE: And I sa'd, then just vote for

:he amendment

20 BURNS:COM. no.

21 CHMN. LTT"LE Well that's what does it.I

22 COM. BURNS: You can meet -- you can meet with

23 a with a man that al"eady has a contract that we have

24 signed a contract w'th He's willing to talk to you.

25 CHMN . TTLE- T. . . Well, bu* yo; hired who I now
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.L believe and agree with the Chairman is a mistake because

2 of what we just said. And I think you -- the public

3 should see that there's some -- that this clearly is not

4 somebody who has no interest in "his (indiscernible \

5 (indiscernible).especially in the solar So 't's odd,

6 Bob. That's all I'm saying.

7 CHMN. LITTLE And Bob, just to go back to your

8 statement before, Tum going to read from -- this is

9 I'm reading directly from the Clean Elections Candidate.

10 This is the Candidate's statement pamphlet from the

ii This is the -- the information thatprimary election

12 is below your name. I assume that you have

13 responsibility for the content of this.

14 It says: A key responsibility of the

15 Corporation Commission is to provide oversight and

16 regulation of power and Util'ty providers for Arizona

* 7 residents. it is believed that aIn the 2014 elections,

s her rain utility spent over $3 million to support their

19 f favorite candidates for the Corporation Commission.

20 This campaign activ'ty was hidden behind political

21 nonprofit so ratepayers like you would have no idea that

22 utilities were ac*ive'y trying to choose their own

23 regulators.

24 if that isNow, not tell'ng somebody in public

25 *hat I am a pawn of APS

(602) 274-9944
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J. COM. BURNS: I don't see that written __ I don't

2 read that that way.

3 CHMN. LITTLE: Bob, that is the most

4 disingenuous thing you have said to me ever in my life.

5 COM. BURNS: I mean, (indiscernible) see what

6 you've got there (indiscernible)

7 CHMN. LITTLE: it's - - it'sIt's right here

8 the Candidate guide.

9 COM. BURNS: [Indiscernible) let me see it.

10 CHMN. LITTLE: That - - thatIt's right there.

11 par ticular document was mailed to every voter in the

12 state of Arizona.

13 COM. BURNS: Wei", I think you're overreacting

14 here. I -- I think you're -- you're

15 CHMN. LITTLE: I -- I -- my -- my f other once

16 told me that a man only has his integrity; and without

17 his integrity, he is nothing. And you've basically

8 challenged my integrity. You (indiscernible)

19 COM. BURNS: I did not challenge your integrity

20 I challenged the integrity of APS.

21 CHMN. LITTLE: Sc

22 COM. BURNS: APS is the one that's put the cloud

23 over this Commission and over your candidacy, and -- and

24 not

25 CHMN. LITTLE: And -- and -- and
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l COM. BURNS it's not your f aunt

2 CHMN. LITTLE: Commissioner Burns, I want you to

3 present one piece of evidence that APS spent any money

4 on the campaign at all, one.

5 COM. BURNS: meGive this investigator and

6 might be able to find that evidence And then the

7 public

8 CHMN. LITTLE: You can do it without spending a

9 hundred thousand dollars of the taxpayers' money on what

10 I toconsider be a wild goose chase.

1 1J . . COM. BURNS: Well, I don't consider it a wild

12 goose chase. And I've had a lot of people that have

13 told me that and that Iit's not a wild goose chase

14 should proceed. And I have the constitutional authority

15 to proceed
I and I intend to proceed.

16 CHMN. LITTLE: So

17 COM. BURNS And so, if you block this, to me,

18 you're basically taking away my authority as an

19 individual Commissioner to do my job.

20 CHMN. LITTLE So your individual authority is

21 car mainly something that wou"d not restrict you from

22 or strip from you, however

23 COM. BURNS: We"l T
I wouldn't hope so, because

24 you have the same authority

25 CHMN LITTLE: However I when we make an
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l expenditure of funds, I believe -- and I would be

2 looking for a legal open:on here, Ms. Wagner, and if we

3 need *o go into executive session to discuss
w ei*,

4 can

5 CCM. BURNS No* according to the

6 CHMN. LITTLE but I believe that if we were

7 to be looking at an expenditure of Corporation

8 Commission funds with an external organization, that the

9 Commiss'oners could vote to either approve or defend

10 ifsomething they chose to.

ll And I would be curious about your legal opinion

12 on that

13 Ms. WAGNER Mr. Chairman, members of the

14 Commission, Janet Wagner for the Legal Division

15 Tt's a difficult meeting. You're correct, the
I

16
des'reway that you would move forward, if that is your

I

17 would be to indicate that the allotment of the

18 Commission's budget would not be available for this

19 purpose.

20 CHMN. LITTLE: Now, Commissioner Burns this
I

21 does not prevent you 'ram doing it
I because as I

22 understand it, you have an o'fice budget that you

23 control the expenditure O; your Andown office budget.

24 €QU7¢you disburse funds from your own off'ce budget to

25 ; c
I

retain this attorney you chose to do so.
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1 So we're not essentially preventing you from

2 ifmoving forward with this, because you look at the

3 ccnst'tutional authority that you have, it says that you

4 can use your Staff or other individuals that you might

5 Youretain and you have control of the* office budget

6 have the ability to disburse that office budget as you

7 see fit So if you want to spend your own c f f ice

8 T.Lbudget, would say that would be fine with me.

9 COM. BURNS; And you realize, of course, very

10 well, that that office budget would not cover the cost

11 of this investigation So that would be a moot point.

12 And so

13 CHMN. LITTLE: Well, sir, you also have the

14 opp or munity to -- and -- and __ you know, I'm sure that

15 you could solicit contributions to a legal fund that

16 would -- would potentially fund it.

17 COM. BURNS: Well I I guess a couple of things

18 I find it sort of odd that an investigation into the

19 and not thepotential undue influence on Commissioners,

20 Commissioners sitting here presently, but Commissioners

21 in the future isn't aI problem. You don't see that as a

22 problem

23 And so ;t's -- it just -- to just flat out

24 re'use to examine the* possibility, wast to do an

25 *o'investigation determine 'f there's *he potential for
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that to happen, to Pu: the ratepayers of the state Of

2 Arizona at risk at having an inf air advantage when it
l

3 comes time for rate setting, because of the influence

4 that a utility -- and I'm -- it doesn't have to be APS,

5 it could be any utility -- could gain undue influence by

6 spending millions and millions of dollars in an

7 election, not concernedI just don'i get it the* you are

8 about that.

9 CHMN. LITTLE: So can

10 COM. BURNS: Now, if it's -- if, for some

11 reason, this whole thing has turned to the point where

12 Iyou believe am attacking you, that is not true;

13 absolutely not true. I have tried to tell everybody

14 I've talked to that you guys did not know where the

15 money was coming from. It was an independent

16 expenditure, and by law you couldn't know. And so you

17 guys got in under the wire, in my opinion, on this whole

18 situation

19 But in the future, in the future, if people

20 ceiieve that a utility is going to spend millions of

21 dollars on their behalf in an election, what kind of

22 people are we going to attract to this Commission? T
*

23 think it has *he potential of -- of corrupting the

24 Commission And so I th'nk we need to do something

25 about it.
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1 CHMN. L*TILE: Commissioner Burns.

2 COM. BURNS: And the way we do something about

3 it is we exam'ne what's going on in __ in -- in the 2014

4 and beyond with the outside influences on the

5 Commission

6 CHMN. LITTE So perhaps I'm lust a

7 glass-half-fuil guy and maybe you're a glass-half-empty

8 guy, because I believe that people seek public office in

9 order to do publ'c service. That is why I sought

10 to dopolitical office, servicepublic

ll COM. BURNS As I did.

12 CHMN. LITTLE: And -- let me -- let me finish

13 COM. BURNS: But there are people that are in

14 public office that did not seek public office

15 (indiscernible)

16 CHMN. LITTLE So you can go and you can do the

17 research There was a -- a significant Supreme Coir t

18 case in 2010 called Citizens United, and the Supreme

;9 Coir t was very clear in their decision on this. They

20 believe that corporations are allowed to have political

21 speech. And they believed and *t's stated very

22 clearly in that opinion -- that political speech

23 spending money on a desired candidate or a desired

24 ballot propose*icn or some referendum, spending money on

25 behalf of that was co"sidered political speech
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1 Now, the Coir t also went to great lengths to say

2 that by simply contributing to a par titular candidate or

3 a par tick"ar ballot proposition, *hat that was not

4 considered to be, on its f ace, evidence that *here would

5 be undue influence on that par ticular elected official

6 You can go back and read the law.

7 COM. BURNS alsoWell, and you can go back and

8 listen to some Of the statements of some of those

9 Supreme Coir t Justices af tee that case, where they

10 pointed out that there ought to be disclosure, that

ll there should be disclosure

12 CHMN. LITTLE: And if you go back and look at

13 the majority opinion -- and I believe it was written

14 by -- I honestly don't remember, and I don't want to

15 misstate -- the majority opinion basically said that

16 forced disclosure in this par titular instance would have

17 a chilling effect on a corporation or an independent

|18 group s ability to par ticipate in the process.

19 Because, you know, here's the situation you run

20 into Let's say a corporation -- let's say a water

21 company is supper five of a candidate And let's say,

22 lust for the sake of argument, *hat candidate is

23 pro-choice, and many of the customers of that water

24 company are pro-life If they we*e to find through

25 disclosure that their preferred We*&" company was
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1 pro-choice, they may actually not want to do bus*ness

2 with that we*er company because they don't agree with

3 the pol'tical choice that rate* company made.

4 No, it'sIs that f air to the water company?

5 not. Just like it's not

6 COM. BURNS: We"l, wa4 t a minute, want a minute.

7 We're deal*ng with moncpol'es here who have a captured

8 clientele

9 CHMN. LITTLE 'mI *asking about a regulated

10 monopoly

11 COM. BURNS: That's right.

12 CHMN. LITTLE: I'm talking about one of our

3 regulated water companies.

14 COM. BURNS: And so the water company customer

15 +
. .

is going to walk away because he doest' like the

16 I don't think so.politics of the water company?

17 There's a difference between the non regulated

18 CHMN. LITTLE: They may not walk away

19 COM. BURNS: the non regulated corporation and

20 the regulated corporation

2 ; CHMN. LITTLE! They may not walk away,

22 Commissioner it wouldBut they -- the relationship

23 b e tainted reason that theAnd this is precise"y the

24 Coir* found as it did. And -- and when we had this

25 I receivedbrouhaha back in September of this past year,
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1 numerous phone calls from numerous companies of tee they

2 were in receipt of your letter and the letter the:

3 Commissioner Bf tier Sm'th send out, saying basically,

4 does this mean that if we don't do what this enter

5 says, that we're going to be on the political bad list

6
t o

at the Commission and our decisions are not going be

7 viewed i n a f adorable manner? They felt like it was

8 blackmail

9 COM. BURNS: Well, I'm sorry that they felt that

10 way. It car mainly was not. It was a notice and a

-1 request *or them to voluntarily stay out of the

12 elections

13 CHMN. LITTLE: Come on. A request from a

14 sitting regulator?

15 COM. BURNS: And they -- and every -- and __ I

16 think we can do requests

17 CHMN. LITTLE: That regulates them? Really?

18 COM. BURNS:
II think we can do requests

I Iyes

19 think we can. And we did. And I'll tell you that the

20 responses we got f*om the major utilities, Southwest

21 Gas TOPI I UNS, was all that they would voluntarily stay

22 out. The only major utility, regulated us"ity, that

23 did not *respond and say that *hey would s*ay out was

24 Ape.

25 CHMN. LITTLE Commissioner Burns
I YQU *ea'ize
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l that your letter -- and __ and this is shocking to me

2 for someone who claims to be a Republican -- your letter

3 basically asks those companies to abandon their first

4 amendment right.

5 COM. BURNS: No way. No way.

6 CHMN. LITTLE Does -- does anybody else

7 COM. BURNS: Nobody said ~- no -- nobody said

8 they couldn't spend in the election We still haven't

9 said that I have not said that. I have repeatedly

10 said, when I talk to groups, the utility has the

ll constitutional right based on a Supreme Court order to

12 contribute to campaigns

13 The issue is that they need to repot t And why
14 are they so reluctant to report? Who is going to

15 retaliate against the utility that has a captured

16 clientele? They're not going to take their business

17 somewhere else. They can't. So the idea that they're

18 going to retaliate against _- and I __ I am opposed to

19 the retaliation that takes place aqains* the

20 n0nreguiated corporations I think it's terrible. I
21 +. L  .think 's wrong. You've got people out there. You've
22 got groups that g o out there and hire demoest*ators who

23 boycott the companies and so for th th'nk :hat's

24 wrong and needs to be addressed

25 But the -- the "egu'ated coloration 's
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l completely d' fferent, completely different. It's two

2 different structures And so the regulated

3 corporation -- the customers are captured They have no
4 other choice They rely completely on the regulator to

5 make sure that they get a f air return or a f air rate.

6 And so if the regulator becomes unduly influenced by

7 whatever means -- and _- and they -- Mr. Hemp ling is not

8 focusing on lust the election par t of it; there are

9 other means of gaining undue influence -- and so he

10 was -- par t of the study was to look at a number of

11 different things to make sure that that's not happening

12 or to advise us on how to prevent it from happening in

13 the future now that we have these millions and millions

14 of dollars being thrown at Corporation Commission

15 races

16 CHMN. LITTLE Commissioner Stump.

17 COM. STUMP: Thanks. Bob, you know, Tom and

18 Doug have been smeared for two years. And I've been
19 smeared for over a year by Checks and Balances, funded

20 by Solar City, in par t. And I agree with you when you

21 (indiscernible)

22 COM. TOBIN: 'm new to the smearing.

23 COM. STUMP: Veal. Well, no, you've
v24 you ve -- well, there's irony in that, too, because you

25 *elk about or not you, but in general people talk
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1 about unregulated or regulated utilities versus entities

2 'hat aren't regulated by us.

3 And I found 't curious, Commissioner Tobin, in

4 your case, that suddenly wen you -- your political

5 opponents say you have a conflict, suddenly Solar Ci*y

6 becomes imper tent. In every other instance they're not

7 *emulated by us, so whatever they do is beyond reproach.

8 ButAnyway, that's ne'ther here nor there.

9 Commissioner Burns, I appreciated you saying on the

10 Horizon debate that we're dealing with f else perceptions

ll that, in my opinion, that have been actually perpetuated

12 for crass political purposes to try to cast a pall over

13 the Commission to damage all of us.

14 So if it's a perception problem and Mom and Doug

15 are lily white, as indeed they are, and there's no

16 corruption at the Commission, then my question simply

17 is, what is there to investigate?

18 And I understand the forward-looking nature of

19 But unless there's ayour inquiry, as you describe it.

20 structural, inherent pattern of influence that's built

21 into our processes down here that applies to future

22 I ICommissioners don't know how you 'investigate

23 something like that. So that was my conce'n and you

24 don'* investigate a f else perception. You dispel it.

25 So, YOU know, T thought perhaps, you know, if

274-9944(602>
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1 there's an inf air perception, a oubl'c education

2 campaign wou'd be a better use of funds to try to

3 explain our processes to the public, to indeed enable

4 them to understand the issue of due process and how each
R4 of us strives to serve the public 'interest and set jus*

6 and reasonable rates.

7 But my view -- and T would 'ave *o get your

8 'sthoughts on this -- if it's a f else perception that

9 not true, by definition, and you agree, as all of us do,

i0 that Tom and Doug are good men who have been severely,

11 inf fairly attacked by, quite frankly, not only moronic

12 op-eds in some papers, but by a dark in my case a

13 dark-money group funded by a non regulated entity that

14 has business before the Commission

15 So I'm just trying to understand, if it's a

16 perception problem that's -- that's simply a will o' the

17 wisp, as I said last week, how do we -- why don't we try

18 to dispel that? And maybe your argument is that this

19 in.investigation would dispel

20 COM. BURNS: I believe it wou*d.

21 COM. STUMP: But

22 COM. BURNS 1
.LOr believe it ccuid. I den'*

23 know what it would T
J. mean, I do*'t know what the

24 results of the investigation wit end up being

25 COM. STUMP: But
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1 COM. BURNS: But I think it's -- it 'Q __. it's

2 the tool that we need to use to make the public -- give

3 the public some confidence that we are what we say we

4 are. And I -- I think the -- the issue that you bring

5 up about the investigation against you -- or not *he

6 investigat'on -- the attack against you, I think this is

7 something that this man could look into as wet. It's

8 all par t of the deal here the*

9 COM. S"UMP: But -- yeah. But it -- but they're

.* 04 . trying to ever t undue influence, but obviously they

ll didn't succeed. you know, the company, quite frankly,

12 in my opinion, that funded them was trying to intimidate

13 And thisregulators in Arizona and around the country

14 group, Checks and Balances, continues to operate in

15 spite of Solar City's assurance that they are not

16 funding them. But they did unleash the Kraken, as it

17 were. axer tAnd so they're trying to undue influence,

18 but because I have integrity, Tom does, all the

19 Commissioners, believe, have in*egrity, they're not

20 getting anywhere

21 ANS , it's been until they're blue in the f ace,

22 So ifthe 're not zinc to et anywherey g J g 5 it's ~- with

23 *hat in mind and the f act that it's an unfold lunate

24 be*ception that :hey would, how do we proceed with an

25 investigation? And what is the end *result?
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1 You know, okay, well, let's say it's proven that

2 APS or other entities spent something We maybe

3 confirmed our pre juices, but it doesn't mean that they

4 had any influence on these good men It just meant they

5 spent MoRey. w e - - our suspicions were con'irmed, S O

6 that -- that's my confusion

7 COM. BURNS: Well, but they -- I Bel*eve *hey

8 had a -- they car mainly had in'luence on the election,

O.J quite

10 COM. STUMP: AndWell, sure.

11 COM. BURNS: And -- and -- and the perception

12 that you talk about, I mean, the perception in the

13 Ipublic, how can you say that the public has a good

14 perception of this body?

15 Now, when I'm out campaigning, people come up to

16 That'sme and say, you guys are bought and paid for

17 par t of the public perception that needs to be changed,

18 that we need to get __ get rid of. We need to

19 understand -- get people to understandI
II
I
I 2C MALE SPEAKER: Bob, they said

21 COM. BURNS That isn't happening

22 MALE SPEAKER: (indiscernible) when you were

23 president of the Senate.

24 CCM. BURNS Well

25 MALE SPEAKER r
J.. meanThey did
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1 COM. BURNS: You keep dragging all Of these

2 off the

3 MALE SPEAKER: Well, 'm sorry I was there,

4 YOU knOW.

5 COM. BURNS: well

6 MALE SPEAKER: I just *thought I would mention

7 it.

8 COM. STUMP: And -- and the reason -- and that

9 is that is -- that saddens me.

10 COM. BURNS: Yeah.

11 COM. STUMP: It's a -- it's a sadly cynical

12 response based on frankly the -- that is -- really was

13 caused by the error ts of, frankly, in my view, monomania

14 about the effects of a us*ity's alleged dark money

15 spending to corrupt men that I know are good men.

16 And if we don't l'ke dark money -- I'm not a

; 7 ofhuge f an it -- why don't gowe to the legislature or

18 seek other legal means to try to change the law?

19 a nBecause going Forward, investigation will say, well
I

20 okay, the utility did spend it. And then what are we

21 'et t with? The perception is the false percept'on is

22 still there.

23 I guess there's no nexus between the f act that,

24 okay, Le*'s say we prove fine.it,the U*i'ity spent

25 There's still no nexus to that spending to the character
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1 of Tom and Doug or any other commissioners

2 Does that make sense?

3 COM. BURNS: I agree. ButI agree with you.

4 theatthere's ~- there's -_ the problem is w'th

5 election All right The -- the utility has the right

6 to spend. They can go ahead and spend. But when they

7 spend, Rey need to repot t. There needs to be a

8 repot ting process.

9 COM. STUMP Sure.That's (indiscernible)

10 COM. BURNS I believe that's our

11 responsibility It's not the legislature's

12 responsibility We have the responsibility to regulate

13 utilities You saw what happened here

14 CHMN. LITTLE: And under no par son of the

15 constitutional authority of this body is there anything

16 the* says that we have to compel disclosure of election

17 spending on the par t of our utilities Mhere's nothing

18 in there that says that. nothing.

19 COM. BURNS: No. We don't have to. But we can

20 CHMN. LITTLE: No, we can't.

21 COM. STUMP: We don't have that authority is

22 CHMN. LITTLE: WeWe don't have that authority
l 23 can open -- we can ask them :o open *heir books if we

I

24 believe that there is a substance*al nexusI
I..

25 COM. BURNS Well, that's a fo*m of repot t*ng, II

I
I
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1 WOU 4C say.

2 CHMN. LIT"LE: You didn't let me finish.

3 COM. BURNS: Well

4 CHMN. LITTLE We have the authority to open

5 their books, but the purpose we use co open their books

6 is *o understand whether or not there is an -- any

7 'impropriety that exists in the rate making process.

8 It's not something that we have the abili*y to do.

9 We can't actua'ly go and say to some company, we

10 want to understand how you spent your lawfully earned

11 profits. That is protected speech. That is protected

12 by the first amendment.

13 So, you know, I think we're -- we're at a spot

14 where, you know, we're -- we're star ting to -- to move

15 around i n circles

16 COM. BURNS: Well, I guess we might -- we might

17 as well bring this to a close. I see where you guys are

18 goiHQ. You're going to defend

19 CHMN. LITTLE: Well first of al*I , I want to

20 make sure that

21 COM. BURNS: and so -- you know

22 CHMN. LITTLE: Commlsslone* Fcrese

23 on the l'ne?Comm*ssioner Forest, you st*ll

24 MALE SPEAKER: I think he had to drop Off.

2/1 So
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1 COM. BURNS: So you're going to vote to defend.

2 ISo think the next question would be then 'f

3 I'm going to do the subpoenas that I'm authorized to do,

4 I'd like to have Staff at the Commission here to help me

5 prepare those subpoenas so that I can move forward in

6 ser t of a "stumble along" instead of a well-organized

7 error t, it will be not so well organized.

8 CHMN. LI"TLE: So let -- let me -- let me *use

9 summarize where I think we're at, okay, and -- and I

10 would appreciate the input from all of you.

11 There's a -- a question -- and -- and

12 Commissioner Tobin referenced this, there could be

13 rationale for pursuing some ser t of pro sect or

14 evaluation or examination -- and -- and the reason I

15 don't like to use the word "investigation", because

16 it -- to me, the investigation word implies improper

17 behavior. And to me :here is no evidence of any

18 improper behavior, number one.

19 COM. BURNS: Because of no investigation, maybe.

20 CHMN. LITTLE: So

21 COM. BURNS: I('ndiscern ble) make a point.

22 mean, you know

23 (In discern*ble - simultaneous speech.)

24 COM. BURNS: 4Vol don't invest'ga*e, you don'

25 know.
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1* CHMN. LITTLE let meGentlemen, let me finish,

2 f*nish.

3 So Commissioner Tobin has said he would be

4 potentially willing to consider a project, but that

5 Mr. Hemp'ing because of any -- to me, any remote

6 connection that would *indicate that he was a nnot

7 Orimper rial person, it would have to be somebody else.

8 we could say, nope, we're not going to fund this or any

9 other pro sect of this type And if you wish to pursue

10 it, you can pursue it using your own office budget and

'lL 1 your own Staff and that the legal Staff of the

12 Commission under your authority would be in a position

13 where they would issue subpoenas.

14 I believe that would be correct, would it not
I

15 Ms. Wagner?

16 MS. WAGNER: Mr. Chairman, technically the

17 Executive Director's office issues subpoenas.

18 CHMN. LITTLE: But that Staff would assist in

19 the preparation of those subpoenas and they would be

20 issued by the Executive Director. So -- so IOkay.

21 think there are different choices. I'd be curious,

22 based on this discuss'on, what the thoughts of

23 relativeCommissioner Tobin and Commissioner Stump are,

24 to now they would like to move forward.

25 COM. TOBIN Well I still like, Mr. Chairman,
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l my -- my Item Number 3. I think what it does is

2 redirect the with allExecutive Director to go meet

3 with all of the Commissioners -- the Commissioners, and

4
I

identify y the too 5 10 needs that we want to have

5 reviewed.

6 1 have significant issues over secured _ _ T
.4. have

7 significant issue _- you talk about regulatory capture.

8 it's not just us. We have Star' who negotiates our

9 our stuff. Are they supposed to be included? we

10 have -- they're included in this (indiscernib*e)

11 COM. BURNS And that's what I'm saying.

12 COM. TOBIN: So maybe they -- maybe we need to

13 Fave this broadened But I have issues with respect to

14 the priorities, the process. I have issues with

.5 procedures here. I have issues with rules. I think we

16 direct -- you know, I mean, I think it's pretty cut and

17 dry what my statement says. Jodi goes around, meets

18 with all the Commissioners, gets their top 10

19 priorities, puts together a scope of work. We go out

20 for an REP and let's go hire somebody i' we -- if

21 with our -- our top 10 list or *op 5, whatever we can

22 afford to

23 COM. BURNS: Well, based on the requirements of

24 I doubtthe person to *investigate, that you'll find

25 one. You won't find one better than Rh's gentleman

ARIZONA REPORTING SERVICE, INC.

www.az-repo"ting.com
(602) 274-9944

Phoenix, AZ



ACDRAFT REVISED 1
1 here. And if you're going to find one

2 (Ind'scernible - simultaneous speech.)

3 CCM. BURNS: If you if you find somebody that

4 has the expel rise and the ability to do the job that

5 we've prepared here, they're going to probably have some

6 COHD€CtlOH with some utility, some solar company, some

7 That's theother -- throughout the -- the industry

8 way -- the way these people work. I mean, they work for

9 So I -- Ia lot of d'fferent people.

10 MALE SPEAKER: I -- I just have to say,

11 you're -- you're telling me that in all the world, there

12 is only one lawyer that can do this job. That's just

13 COM. BURNS: No. That's not what I said.

14 MALE SPEAKER: It ser t of sounded like that.

15 COM. BURNS: I wish you could -- well, I'm

16 *celling you that he's one of the best. I didn't say

17 he's the only one. He's one of the best, and _- and

18 I -- I challenge you to find one better, and then find

19 one without any connection whatsoever.

20 MALE SPEAKER: Well heI (indiscernible) have him

21 bid.

22 COM. BURNS: haveWell, he doesn't

23 MALE SPEAKER Have lm bid on the process.

24 Maybe you're right.

25 COM. BURNS: The man doesn't even have to bid.
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l He's -- he's got enough people coming to his door to get

2 his -- *c -- *o have him work. He doesn't have to

3 (indiscernible)

4 MALE SPEAKER: Weil, I was in business all my

5 life. I b'd on everything, and I thought I was the best

6 Sogoing forward too

7 COM. BURNS: Well, I can -- I can believe you

8 thought you were the best.

g MALE SPEAKER: I tried.

10 MALE SPEAKER: (Indiscernible) Tobin, I

11 enter rain a motion.

12 MALE SPEAKER: I'd like to move my

13 COM. BURNS: Well, I'd like to know something

14 here first, before this.

15 CHMN. LITTLE: Um-hmm.

16 COM. BURNS: I want to make sure that I

17 understand that Staff is available here at the

18 Commission for me to move forward. I don't intend to

|19 delay another month, 2 months, 6 months. I ve been on

20 this for 2 years. I intend :o move forward

21 MALE SPEAKER: well, go ahead.

22 CCM. BURNS: And so I want to be assured that I

23 have at least the Staff available for me to use.

24 MALE SPEAKER: We i, Mr.

25 COM. 3"RNS: And then the other quest*on is, if
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1 II get a subpoena, are you go'ng to squash it here?

2 mean, are we going to have a Staff meet'ng and squash

3 it?

4 MALE SPEAKER: Well, Mr. Burns, 'inst o'f, none

5 of that's on the -- on the agenda But you heard

6 counsel Will give you advice.

7 COM. BURNS: What do you mean it's not on the

8 agenda?

9 MALE SPEAKER: You just said -- you wanted me to

10 assure you that I would vote some way for -- for

ll something I'd say, well, that's not on the agenda here

12 going forward This is the piece that's on the agenda.

13 beI mean, you just asked me -- you said, I want to

14 assured going forward that if I ~- I subpoena, I'm going

15 to do something. I'm like, that -- first it's not on

16 the agenda Second, I don't even know what that means.

17 COM- BURNS: Well, I think there's been a few

18 things discussed that weren't on the agenda from both

19 sides of the table, quite possibly.

20 MALE SPEAKER: Well, well, I (indiscernible)

21 COM. BURNS: So I mean, if the*'s a

22 MALE SPEAKER (Endiscernible) back into the

23 to the point, and i+'s I*em Number 3.

24 COM. BURNS: 4 4 |-  uAnd s defend.

25 MALE SPEAKER You can call it whatever you
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1 want, you know.

2 COM. BURNS: I mean, the 't's defend.result is,

3 MALE SPEAKER: Well, no, you use --

4 _MALE SPEAKER use -- l want that to be

5 clear I want people to understand.

6 MALE SPEAKER: seemsIt it seems that you

7 heard from counsel that she __ they said they could

8 issue your subpoena for YOU, SC

9 COM. BURNS: Okay.

10 MALE SPEAKER: And maybe you don't have -- you

11 should have done that six months ago.

12 COM. BURNS: We'l, I was trying to do it a

13 better way.

14 MALE SPEAKER: Well, you

15 COM. BURNS: Include -- I was trying to include

16 all of the Commissioners

17 MALE SPEAKER ' onwell, this -- well, you did t

18 this scope of work, did you"

19 COM. BURNS: Yes, we did, on that scope of work.

20 MALE SPEAKER: You included all of these

21 Commissioners on this

22 COM. BURNS: On :he scope of work, the first

23 thing to happen would be interviews with all of the

24 members, all of the Commissioners

25 MALE SPEAKER r
.L f's to
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l COM. BURNS to find out what they would like

2 to have done.

3 MALE SPEAKER! So hire him and then do the scope

4 of work.

5 MALE SPEAKER: So just -- just to be clear

6 MALE SPEAKER: That's what you just said

7 MALE SPEAKER: Just to be clear -- I want to be

8 very clear about this. Just to be clear, I was handed

9 the scope of the work for this at tar the contract was

10 signed. I did not see the scope of work for this in

11 advance of the contract being signed, the scope of work

12 being written I was never consulted about the scope of

13 work. It just magically appeared on my desk on Tuesday

14 morning, the day before early ballots went out.

1 5 COM. BURNS: At the authority of an individual

16
I

Commissioner that has the authority to do this so, you

17 know.

18 MALE SPEAKER: Just making a point that this was

1 9 all of us were involved in. This wasnot something that

20 a pro sect that you prepared on your own

21 COM. BURNS: But nobody -- nobody here knew that

2 2 II was in the process of doing this, of course. mean,

2 3 I asked for an attorney general's opinion to serif y that

24 I had the authority to do this on my own. Qo you -- you

25 Iall did'* understand Ta* that's what I was doing?
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1 mean, what else would -- what else was it? I mean, it's

2 been known

3 MALE SPEAKER Go file your -- go file your

4 subpoena, Bob. It's -- I've said that 10 times. Go

5 file it.

6 COM. BURNS: Well

7 MALE SPEAKER I -.-. 1I'm not stopping you.

8 COM. BURNS: Yeah, you are. You're -- you are

9 stopping me

10 MALE SPEAKER: (Indiscernible.)

11 COM. BURNS: You're stopping me Yes, you are.

12 You're -- you're -- you're stopping a well organized

13 MALE SPEAKER I'm not stopping you -- who is

14 organized?

15 COM. BURNS scope of work

16 MALE SPEAKER By who?

17 COM. BURNS: Par t of this -- this -- we have

I
I

;
I
I

I
: 18 somebody that has the knowledge and the expel t -- and

19 experience to lay out a scope of work that gets the job

20 done. SoAnd that's what we used, okay?

21 MALE SPEAKER That's why any government they

22 ave what's called RFPs, where everybody has

23 COM. BURNS And they have in government -- they

24 also have in government individual Corporation

25 Comm*ssioners can act to protect te ratepayer
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1 MALE SPEAKER: Which is exactly what I'm doing

2 here today 'n I*em 3. Just like you (*indiscernible)

3 COM. BURNS Vep. You're -- you're -- you're

4 just -- you're stops*ng my abili*y to do my job.

5 MALE SPEAKER: I don't th'nk so.

6 COM. BURNS oh, yes, you are.

7 MALE SPEAKER: doI just invited you to it.

8 I'd like to move my Item 3.

9 CHMN. LITTLE: Commissioner, Item 3 has been

10 moved I think we've had adequate discussion on it.

11 MALE SPEAKER: Yeah.

12 COM. BURNS: Well, actually, he's tried to stop

*3 me before I mean, before we got the attorney general's

14 opinion, there was a move to try and stop me.

15 MALE SPEAKER: For what?

16 COM. BURNS: So -- huh°

17 MALE SPEAKER: what did I do before?

18 COM. BURNS: You'veYou had it on the agenda.

19 had it on the agenda -- this is the third time you've

20 put something on the agenda that would have attempted to

21 stop my progress.

22 MALE SPEAKER: Well, anything (indiscernible)

23 COM. BURNS '1;Well, we we'll get it back

24 we'll get it for you.

25 MALE SPEAKER: Okay. (indiscernible) send it my
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1 way.

2 COM. BURNS: All right, yeah, yeah.

3 CHMN. LITTLE: Well, there's there's a

4 question on the table. I think I'm going to ask that

5 each individual Commissioner be polled.

6 MS. WAGNER: My. Chairman.

7 CHMN. LITTLE: Yes, Ms. Wagner.

8 MS. WAGNER: I'm sorry, so sorry to interrupt.

9 Item 3 has two par ts to it. I was just -- it

10 might be helpful to clarify y the 'inst par t and the

11 second par t.

12 CHMN. LITTLE: Thank you, very much, Ms. Wagner

13 Okay. So we have Commission discussion,

14 consideration, and possible vote on whether to allocate

15 funds from the Commission's budget for payment in

16 fur therance of the scope of work associated with the

17 August 2nd contract with outside counsel; or,

18 alternatively, to suspend the allocation of funds for

19 that contract* pending submission of a revised scope of

20 wo"k in consultation with each Commissioner and present

21 to the Commission for consideration within 45 days.

22 ofSo Commissioner Tobin, which the two are you

23 proposing?

24 COM. Toa*n: That a"ternatively -- at tar

25 alternatively, move forward, suspend the allocation
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1 immediate'y for the contract pending submission of a

2 revised scope of work to be developed by *he Executive

3 Director 'n consultation with each Commissioner and

4 present it *o the Commission for consideration w'thin

5 45 days.

6 CHMN. LITTLE: Okay. So we're voting to suspend

7 the allocation of funds for *he contract pending with

8 Scott Hemp ling. And we're directing the Executive

9 Director I in consultation with each Commissioner, to

10 develop a revised scope of work to be presented to the

11 Commission for consideration within 45 days.

12 Commissioner Tobin, how do you vote?

13 COM. TOBIN (Indiscernible.)

14 CHMN. LITTLE: Commissioner Stump, how do you

15 vote?

16 COM. STUMP: Mr. Chairman, may I explain my

17 vote?

18 CHMN. LITTLE! you may.

19 COM. STUMP 2 ' noI just want to reiterate there s

20 integrity problem in this Comm'ssion. There is a

21 P€Ic€ptioR problem And it is as simple as that.

22 And I vote aye.

23 CHMN. LITMLE: Commissioner Burns, how do you

24 vote?

25 COM. BURNS: I'd like to explain my vote.
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1 CHMN. LITTLE: You may.

2 COM. BURNS: I think this is just a disguised

3 act'on tc deny me *he opp or munity to do my

4 constitutional duty of protecting the ratepayer, in this

5 case from undue influence by u*ility overspending and

6 overpay ticipating, if you will, in the elections of

7 Corporation Commissioners.

8 I think the perception problem will always

9 will continue to remain because we have f ailed to

10 address it. The way to get rid of the perception is to

11 get the f acts and to take a path of corrective action as

12 opposed to blocking the error t to do so.

13 And I vote no.

14 CHMN. LITTLE For my own vote, I think my

15 commissions have been very clearly expressed

16 But to quickly reiterate, I believe that there

17 is absolutely no evidence of any untoward influence on

18 the par t of any external stakeholders on this Commission

19 or the Commission Staff.

20 I believe this is a waste of taxpayer* money,

21 should we have -- if we would have spent it.

22 I believe that the functioning 0¢ this

23 Corliss*on is exemplary and should be held up as an

24 the finest Commiss'onsexample of one of in the country.

25 And I -- I am just very frustrated w*th the
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1 continued narrative that -- that has been presented that

2 there is something wrong here and that there *s somehow

3 anything other than absolute integrity at this

4 Commission.

5 And with that, I vote aye

6 Commissioner Forese, I don't believe is on

7 So his -- he's been excused.Ar:ymo*e

8 Having exhausted the agenda

9 COM. TOBIN I forgot to mention the budget

10 Did we -- is 't too late°process while we're looking.

ll Never mind.Okay. I wrote my note and I forgot. Okay.

12 THE COURT: All right. Thank you very much.

l13 The -- the agenda is completed, and this meeting
1

14 is adjourned.

15

16 l

l

l

1117

18

19

20

21

22

23

24

25
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I am writing in regards to Commissioner Robert Bums' letter of February 9, 2016 kg:questin;; a
formal legal opinion from you. I believe some background on utility ratemaking Pincessesmay
benefit you as you consider Commissioner Bums' request.

Utility rates are set in proceedings known as rate cases. A rate case reviews the books and
records of the utility for a specified 12 month period (the "test year.") The expenses and level of
capital investment from the test year are used to determine how much revenue the utility needs to
operate. So, unless a specific adjustor mechanism has been established in a prior rate case,
expenses that occur outside of the test year are never included in rates. 2014 was not and will
not be a test year in any APS rate case. Therefore, there is no avenue for 2014 expenses (other
than those specified to be included in certain adjuster mechanisms) to ever influence APS' rates.

Within a rate case, expenses associated with political contributions, lobbying and charitable
contributions are deemed to be unrecoverable in rates. The inability to recover these expenses in
rates is a long standing component of utility ratemal<ing in Arizona. No Arizona utility in recent
memory has argued that such expenses should be recoverable. Arizona is not unique in this
respect. The inability to recover these types of expenses in rates is standard utility ratemMng as
practiced in most (if not all) other states.

During a rate case, the Commission Staff performs an audit to ensure that only expenses that are
deemed to be recoverable influence rates. For small utilities the Staff performs the audit
themselves. For large utilities, such as APS, Staff typically employs professional and highly
experienced consultants to perform the audit. These audits confirm that no expenses associated
with political contributions, lobbying, and charitable contributions (or any other expenses
deemed unrecoverable) influence the utility' s rates.

i 200 WEST WASHINGTON STREET; PHOENIX ARIZONA 850072927 /400 WEST CONGRESS STREET TUCSON ARIZONA 85701
www.azcc.gov



In addition to the audit conducted by the ACC during a rate case, SEC requirements necessitate
that an independent accounting firm review the books of most of our large utilities (including
APS.) That review, among other things, ensures that all expenses are properly classified. This
provides an extra layer of assurance on top of the rate case audit that expenses deemed
unrecoverable are not included in rates.

2

In conclusion, the existing and long established rate case process at the ACC already ensures that
expenses associated with political contributions, lobbying, and charitable contributions are not
recovered through and do not influence utility rates. I am not aware of any evidence (or even
allegations) that the existing rate case process is deficient in that regard Any review of the
appropriateness of extraordinary measures that are portrayed as related to the ACC's authority to
set just and reasonable rates should take the above facts into consideration. .

1 Sincerely,

l a
Chairman Doug Little
Arizona Corporations Commission
1200 W. Washington St.
Phoenix, AZ. 85007
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This combined Form 10-K is separately filed by Pinnacle West and APS. Each registrant is filing on its own behalf all of the
information contained in this Fonn 10K that relates to such registrant and, where required, its subsidiaries. Except as stated in the preceding
sentence, neither registrant is filing any information that does not relate to such registrant, and therefore makes no representation as to any
such information. The information required with respect to each company is set forth within the applicable items. Item 8 of this report
includes Consolidated Financial Statements of Pinnacle West and Consolidated Financial Statements ofAPS. Item 8 also includes Combined
Notes to Consolidated Financial Statements.
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GLOSSARY OF NAMES AND TECHNICAL TERMS

4CA
ac

Acc

ADEQ
AFUDC
ANPP

APS
ARO

ASU
BART

Base Fuel Rate
B C E

BHP Bi l l i ton
B N C C

C AIS O

CCR
Chol la
dc

distributed energy systems
D O E

D O I

DO J
D S M
D S M AC

EES
El Dorado

El Paso
E P A
F ERC

Four Com es
G W h

k V

k p h
LF CR
M M B N

AC Ac quisi tion LLC, a whol lyowned subsidiary of Pinnac le West

Ahemating Current
Arizona Corporation Commission

Arizona Department ofEnvironmenlal Quali ty
Allowance for Funds Used During Construc tion

Arizona Nuc lear Power Projec t also known as Palo Verde
Arizona Public  Service Company a subsidiary of the Company

Asset retirement obligations
Accounting Standards Update

Best available retrofit technology
T he portion of APSs retail base rates attributable to fuel and purchased power costs
Bright Canyon Energy Corporation a subsidiary of the Company

BHP Bi l l i ton New M exic o Coal  inc .

BHP Navajo Coal Company
California Independent System Operator

Coal combustion residuals
Cholla Power Plant

Direc t Current .
Smallscale renewable energy technologies that are located on customers properties such as rooltop solar systems

United States Department of Energy
United States Department of the Interior

United States Department of Justice
Demand side management
Durand side management adjusuncnl charge

Energy Effic iency Standard

El Dorado Investment Company a subsidiary of the Company
El Paso Elec tric  Company

United States Emdronmemal Protec tion Agency
United States Federal Energy Regulatory Commission
Four Comers Power Plant

Gigawatthour one bi l l ion watts per hour
Kilovolt. one thousand volts

Ki lowatthour one thousand watts per hour

Lost Fixed Cost Recovery Mechanism
One mill ion British T hermal Units

M W
M W h

Native Load
Navajo Plant

N ER C
N R C
NT EC

O C I

O S M
Palo Verde

Pinnac le West
PSA

I

RES
Salt River Projec t or SRP

SCE
T C A

VI E

Megawatt one m il l ion watts

Megawatthour one m il l ion walls per hour
Retail and wholesale sales supplied under Lradilional costbased rate regulation

Navajo Generating Station
North American Elec tric  Reliabil i ty Corporation
United States Nuc lear Regulatory Commission

Navajo T ransitional Energy Company LLC
Other comprehensive income

OiT ice of Surface Mining Reclamation and Enforcement
Palo Verde Nuc lear Generating Station or PVNGS

Pinnac le West Capital Corporation (any use of the words "Company" "we" and "our" refer to Pinnac le West)
Power supply adjustor approved by the ACC to provide for recovery or refund of variations in ac tual fuel and purchased power costs compared with the
Base Fuel Rate
Arizona Renewable Energy Standard and T ariff
Salt River Projec t Agricultural Improvement and Power Distric t

Souther Cal i fornia Edison Company

T ransmission cost adjustor
Variable interest entity
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FORWARD-LOOKINC STATEMENTS

This document contains forward-looking statements based on current expectations. These forward-looking statements are often
identified by words such as "estimate," "predlct," "may," "bel 1eve," "plan" "expect," "require," "intend," "assume," "project" and similar
words. Because actual results may differ materially from expectations we caution readers not to place undue reliance on these statements. A
number of factors could cause future results to differ materially from historical results, or from outcomes currently expected or sought by
Pinnacle West or APS. In addition to die Risk Factors described in Item lA and in Item 7 - "Management's Discussion and Analysis of
Financial Condition and Results of Operations," these factors include, but are not limited to:

our ability to manage capital expenditures and operations and maintenance costs while maintaining reliability and customer service levels,
variations in demand for electricity, including those due to weather, seasonality, the general economy, customer and sales growth (or
decline), and the effects of energy conservation measures and distributed generation
power plant and transmission system performance and outages,
competition in retail and wholesalepowermarkets,
regulatory and judicial decisions, developments and proceedings,
new legislation, ballot initiatives and regulation, including those relating to environmental requirements regulatory policy, nuclear plant
operations and potential deregulation of retail electric markets,
fuel and water supply availability,
our ability to achieve timely and adequate rate recovery of our costs, including returns on and of debt and equity capital investment,
our ability to meet renewable energy and energy efficiency mandates and recover related costs,
risks inherent in the operation of nuclear facilities, including spent fuel disposal uncertainty,
current and future economic conditions in Arizona, including in real estate markets,
the development of new technologies which may affect electric sales or delivery,
the cost of debt and equity capital and the ability to access capital markets when required,
environmental, economic and other concerns surrounding coal-fired generation, including regulation of greenhouse gas emissions,
volatile fuel and purchased power costs,
the investment performance of die assets of our nuclear decommissioning trust, pension, arid other postretirement benefit plans and the
resulting impact on future funding requirements,
the liquidity of wholesale power markets and the use of derivative contracts in our business,
potential shortfalls in insurance coverage,
new accounting requirements or new interpretations of existing requirements ,
generation, transmission and distribution facility and system conditions and operating costs,
the ability to meet the anticipated future need for additional generation and associated transmission facilities in our region,
the willingness or ability of our counterparties, power plant participants and power plant land owners to meet contractual or other
obligations or extend the rights for continued power plant operations and
restrictions on dividends or other provisions in our credit agreements and ACC orders.

These and other factors are discussed in the Risk Factors described in Item lA of this report, which readers should review carefully

before placing any reliance on our financial statements or disclosures. Neither Pinnacle West nor APS assumes any obligation to update these

statements, even if our internal estimates change,except as required by law.
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PART I

ITEM 1. BUSINESS

Pinnacle West

Pinnacle West is a holding company that conducts business through its subsidiaries. We derive essentially all of our revenues and
earnings from our wholly-ovmed subsidiary APS. APS is a vertically-integrated electric utility that provides either retail or wholesale
electric service to most of the State of Arizona, with the major exceptions of about one-half of the Phoenix metropolitan area, the Tucson
metropolitan area and Mohave County in northwestern Arizona.

Pinnacle West's other subsidiaries are El Dorado, BCE and 4CA. Additional information related to these subsidiaries is provided
later in this report.

Our reportable business segment is our regulated electricity segment, which consists of traditional regulated retail and wholesale
electricity businesses (primarily electric service to Native Load customers) and related activities, and includes electricity generation,
transmission and distribution.

BUSINESS OF ARIZONA PUBLIC SERVICE COMPANY

APS currently provides electric service to approximately 1.2 million customers. We own or lease 6,236 MW of regulated generation
capacity and we hold a mix of both longterm and short-term purchased power agreements for additional capacity, including a variety of
agreements for the purchase of renewable energy. During 2016, no single purchaser or user of energy accounted for more than 1.1% of our
electric revenues.

3
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The following map shows APS'sretail service territory, including the locations of its generating facilities and principal transmission
lines.
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Energy Sources and Resource Planning

To serve its customers, APS obtains power through its various generation stations and through purchased power agreements.
Resource planning is an important function necessary to meet Arizonas future energy needs. APSs sources of energy by type used to supply
energy to Native Load customers during 2016 were as follows:

Purchased Power -
Renewables; 6. 1%

Nuc lear  31 5%
Purchased 1'tm Cr -

Com cut annal 1*) l" a

Mwe-"'Renewables l owned in

I .7" 0
Ht .

(Las Uili  24.0% Coal: I  7.3%

at

APS has ownership interests in or leases the coal, nuclear, gas oil and solar generating facilities described below. For additional
information regarding these facilities, see Item 2.

CoalFueled Generating Facilities

Four  Corners  - Four Comers is located in the northwester comer of New Mexico, and was originally a 5-unit coalf ired power
plant. APS owns 100% of Units l, 2 and 3, which were retired as of December 30, 2013. APS operates the plant and owns 63% of Four
Corners Units 4 and 5 following the acquisition of SCEs interest in Units 4 and 5 described below. APS has a total entitlement from Four
Corners of 970 MW. Additionally, CA, a wholly-owned subsidiary of Pinnacle West, owns 7% of Units 4 and 5 following its acquisition of
El Paso's interest in these units described below

On December 30, 2013, APS purchased SCEs 48% interest in each of Units 4 and 5 of Four Comers. The final purchase price for the
interest was approximately $182 million In connection with APSs prior retai l
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rate case with the ACC, the ACC reserved the right to review the prudence of the Four Corners transaction for cost recovery purposes upon
the closing of the transaction. On December 23, 2014, the ACC approved rate adjustments related to APSs acquisition of SCEs interest in
Four Comers resulting in a revenue increase of $57.1 million on an annual basis. On February 23 2015, the ACC decision approving the rate
adjustments was appealed. APS has intervened and is actively participating in the proceeding. The Arizona Court of Appeals suspended the
appeal pending the Arizona Supreme Courl's decision in the System Improvement Benefits ("SIB") matter discussed in Note 3. On August 8,
2016, the Arizona Supreme Court issued its opinion in the SIB matter, and the Arizona Court of Appeals has now ordered supplemental
briefing on how that SIB decision should affect the challenge to the Four Comers rate adjustment. We cannot predict when or how this matter
will be resolved.

Concurrently with the closing of the SCE transaction, BHP Billiton, the parent company of BNCC, the coal supplier and operator of
the mine that serves Four Comers, transferred its ownership of BNCC to NTEC a company formed by the Navajo Nation to own the mine
and develop other energy projects. BHP Billiton was retained by NTEC under contract as the mine manager and operator through 2016. Also
occurring concurrently with the closing, the Four Comers' coowners executed a long-term agreement for the supply of coal to Four Comers
from July 2016 through 2031 (the "2016 Coal Supply Agreement"). El Paso, a 7% owner in Units 4 and 5 of Four Comers, did not sign the
2016 Coal Supply Agreement. Under the 2016 Coal Supply Agreement, APS agreed to assume the 7% shortfall obligation. On February 17,
2015, APS and El Paso entered into an asset purchase agreement providing for the purchase by APS, or an affiliate of APS, of El Paso's 7%
interest in each of Units 4 and 5 of Four Comers. 4CA purchased the El Paso interest on July 6, 2016. The purchase price was immaterial in
amount, and CA assumed El Paso's reclamation and decommissioning obligations associated with the 7% interest.

NTEC has the option to purchase the 7% interest within a certain timeframe pursuant to an option granted to NTEC. On December
29, 2015, NTEC provided notice of its intent to exercise the option. The 2016 Coal Supply Agreement contains alternate pricing terms for the
7% shortfall obligations in the event NTEC does not purchase the interest.

APS, on behalf of the Four Corners participants, negotiated amendments to an existing facility lease with the Navajo Nation, which
extends the Four Corners leasehold interest from 2016 to 2041. The Navajo Nation approved these amendments in March 2011. The
effectiveness of the amendments also required the approval of the DOI as did a related federal rights-ofway grant. A federal environmental
review was undertaken as part of the DOI review process, and culminated in the issuance by DOI of a record of decision on July 17, 2015
justifying the agency action extending the life of the plant and the adjacent mine.

On April 20, 2016, several environmental groups filed a lawsuit against OSM and other federal agencies in the District of Arizona in
connection with dieir issuance of the approvals that extended the life of Four Comers and the adjacent mine. The lawsuit alleges that these
federal agencies violated both the Endangered Species Act ("ESA") and the National Environmental Policy Act ("NEPA") in providing the
federal approvals necessary to extend operations at Four Comers and the adjacent Navajo Mine past July 6, 2016. APS filed a motion to
intervene in the proceedings, which was granted on August 3 2016. Briefing on the merits of this litigation is expected to extend through
May 2017. On September 15, 2016, NTEC, the company that owns the adjacent mine filed a motion to intervene for the purpose of
dismissing the lawsuit based on NTEC's tribal sovereign immunity. Because the court has placed a stay on all litigation deadlines pending its
decision regarding NTEC's motion to dismiss, the schedule for briefing and the anticipated timeline for completion of this litigation will
likely be extended. We cannot predict the outcome of this matter or its potential effect on Four Comers.

Cholla - Cholla was originally a 4unit coal-fired power plant, which is located in northeastern Arizona. APS operates the plant and
owns 100% of Cholla Units 1, 2 and 3. PacifiCorp owns Cholla Unit 4,
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and APS operates that unit for PacifiCorp. On September l l, 2014, APS announced that it would close its 260 MW Unit 2 at Cholla and
cease burning coal at Units l and 3 by the mid-2020s if EPA approves a compromise proposal offered by APS to meet required
environmental and emissions standards and rules. On April 14, 2015 the ACC approved APS'splan to retire Unit 2, without expressing any
view on the future recoverability of APSs remaining investment in the Unit. (See Note 3 for details related to the resulting regulatory asset
and Note 10 for details of the proposal.) APS believes that the environmental benefits of this proposal are greater in the long-term than the
benefits that would have resulted from adding the emissions control equipment. APS closed Unit 2 on October 1, 2015. Following the closure
of Unit 2 APS has a total entitlement from Cholla of 387 MW.

On January 13, 2017, EPA approved a final rule incorporating APS's compromise approach. Once the final rule is published in the
Federal Register, parties have 60 days to file a petition for review in the Ninth Circuit Court of Appeals. APS cannot predict at this time
whether such petitions will be filed or if they will be successful. In addition, under the terms of an executive memorandum issued on January
20, 2017, this final rule will not be published in the Federal Register until after it has been reviewed by an appointee of the President. We
cannot predict when such review will occur and what may result from the additional review.

APS purchases all of Cholla's coal requirements from a coal supplier, an affiliate of Peabody Energy Corporation, that mines all of
the coal under long-term leases of coal reserves with the federal and state govermnents arid private landholders. On April 13, 2016, Peabody
Energy Corporation and certain affiliated entities filed a petition for relief under chapter ll of the Bankruptcy Code in the United States
Bankruptcy Court for the Eastern District of Missouri. Under the Coal Supply Agreement, dated December 21, 2005, Peabody supplied coal
to APS and PacifiCorp (collectively, the "Buyers") for use at Cholla. APS believes that the Coal Supply Agreement terminated automatically
on April 13, 2016 as a result of Peabody's bankruptcy filing. The Buyers filed a motion requesting that the Bankruptcy Coup enter an order
determining dirt the Buyers are authorized to enforce the termination provisions in the Coal Supply Agreement.

On May 13 2016, Peabody filed a complaint against the Buyers in the bankruptcy court in which Peabody alleged that the
Buyers breached the Coal Supply Agreement. On January 27, 2017, the bankruptcy court approved a settlement between the parties, and on
February 6, 2017 the parties executed an amendment to the Coal Supply Agreement that allows for continuation of the agreement with
modified terms and conditions acceptable to the parties.

APS has a longterm coal transportation by rail contract that expires in 2017.

Nawyo Generating Station - The Navajo Plant is a 3-unit coal-fired power plant located innorthern Arizona. Salt River Project
operates the plant and APS owns a 14% interest in Navajo Units l, 2 and 3. APS has a total entitlement from the Navajo Plant of 315 MW.
The Navajo P1 ant's coal requirements are purchased from a supplier with longterm leases from the Navajo Nation and the Hopi Tribe. The
Navajo Plant is under contract with its coal supplier through 20]9, with extension rights through 2026. The Navajo Plant site is leased from
the Navajo Nation and is also subject to an easement from the federal govermnent. The current lease expires in 2019.

on February 13, 2017, the co-owners of the Navajo Plant voted not to pursue continued operation of the plant beyond December
2019, the expiration of the current lease term, and to pursue a new lease or lease extension with the Navajo Nation that would allow
decommissioning activities to begin after December 2019 instead of later this year. Various stakeholders including regulators, tribal
representatives and others interested in the continued operation of the plant intend to meet to determine if an alternate solution can be reached
that would permit continued operation of the plant beyond 2019. We cannot predict whether any alternate solutions will be found that would
be acceptable to all of the stakeholders and feasible to implement. APS is currently

7
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recovering depreciation and a return on the net book value of its interest in the Navajo Plant. APS will seek continued recovery in rates for the
book value of its remaining investment in the plant ($l08 million as of December 31, 2016) plus a return on the net book value as well as
other costs related to retirement and closure, which are still being assessed and which may be material. We cannot predict whether APS

would obtain such recovery

On February 14 2017, the ACC opened a docket titled "ACC Investigation Concerning the Future of the Navajo Generating Station"
with the stated goal of engaging stakeholders and negotiating a sustainable pathway for the Navajo Plant to continue operating in some form
after December 2019 APS cannot predict the outcome of this proceeding.

These coal-fueled plants face uncertainties including those related to existing and potential legislation and regulation, that could
significantly impact their economics and operations. See "Environmental Matters" below and "Management's Discussion and Analysis of
Financial Condition and Results of Operations - Overview and Capital Expenditures" in Item 7 for developments impacting these coal-
fueled facilities. See Note 10 for information regarding APS's coal mine reclamation obligations.

Nuclear

Palo Verde Nuclear Generating Station .-_Palo Verde is a 3-unit nuclear power plant located approximately 50 miles west of
Phoenix Arizona. APS operates the plant and owns 29. 1% of Palo Verde Units 1 and 3 and approximately 17% of Unit 2. In addition, APS
leases approximately 12. 1% of Unit 2, resulting in a 29. 1% combined ownership and leasehold interest in that unit. APS has a total
entitlement from Palo Verde of 1,146 MW.

Palo Verde Leases - In 1986, APS entered into agreements with three separate lessor trust entities inorder to sell and lease back
approximately 42% of its share of Palo VerdeUnit 2 and certain common facilities. The leaseback was originally scheduled to expire at the
end of 2015 and contained options to renew the leases or to purchase the leased property for fair market value at the end of the lease terms.
On July 7, 2014, APS exercised the fixed rate lease renewal options. The exercise of the renewal options resulted in APS retaining the assets
through 2023 under one lease and 2033 under the other two leases. At the end of the lease renewal periods, APS will have the option to
purchase the leased assets at their fair market value, extend the leases for up to two years, or return the assets to the lessons. See Note 18 for

additional information regarding the Palo Verde Unit 2 sale leaseback transactions.

Palo Verde Operating Licenses - Operation of each of the three PaloVerde Units requires an operating license from the NRC. The
NRC issued full power operating licenses for Unit l in June 1985 Unit 2 in April 1986 and Unit 3 in November 1987 and issued renewed
operating licenses for each of the three units in April 2011, which extended the licenses for Units 1, 2 and 3 to June 2045, April 2046 and

November 2047, respectively .

Palo Verde Fuel Cyele .- The Palo Verde participants are continually identifying their future nuclear fuel resource needs and
negotiating arrangements to fill those needs. The fuel cycle for Palo Verde is comprised of the following stages:

• mining and milling of uranium ore to produce uranium concentrates,
• conversion of uranium concentrates to uranium hexafluoride
• enrichment of uranium hexafluoride
• fabrication of fuel assemblies,
• utilization of fuel assemblies in reactors and
• storage and disposal of spent nuclear fuel.

8
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The Palo Verde participants have contracted for 100% of Palo Verde's requirements for uranium concentrates and conversion
services through 2018 and 45% of its requirements in 2019-2025. The participants have also contracted for 100% of Palo Verde's enrichment
services through 2020 and 20% of its enrichment services for 2021-2026, and all of Palo Verde's fuel assembly fabrication services through
2024.

Spent Nuclear Fuel and Waste Disposal - The Nuclear Waste Policy Act of 1982 ("NWPA") required the DOE to accept, transport,
and dispose of spent nuclear fuel and high level waste generated by the nations nuclear power plants by 1998. The DOE's obligations are
reflected in a contract for Disposal of Spent Nuclear Fuel and/or HighLevel Radioactive Waste (the "Standard Contract") with each nuclear
power plant. The DOE failed to begin accepting spent nuclear fuel by 1998. APS is directly and indirectly involved in several legal
proceedings related to DOE's failure to meet its statutory and contractual obligations regarding acceptance of spent nuclear fuel and high
level waste.

APS Lawsuilfor Breach of Standard Contract - In December 2003, APS, acting on behalf of itself and the participant owners of
Palo Verde, filed a lawsuit against DOE in the United States Court of Federal Claims ("Coult of Federal Claims") for damages incurred due
to DOE's breach of the Standard Contract. The Court of Federal Claims ruled in favor of APS and the Palo Verde participants in
October 2010 and awarded $30.2 million in damages to APS and the Palo Verde participants for costs incurred through December 2006.

On December 19, 2012, APS, acting on behalf of itself and the participant owners of Palo Verde, filed a second breach of contract
lawsuit against the DOE in the Court of Federal Claims. This lawsuit sought to recover damages incurred due to DOE's breach of the
Standard Contract for failing to accept Palo Verde's spent nuclear fuel and high level waste from January l, 2007 through June 30 201 l, as it
was required to do pursuant to the terms of the Standard Contract and the Nuclear Waste Policy Act. On August 18, 2014, APS and DOE
entered into a settlement agreement stipulating to a dismissal of the lawsuit and payment of $57.4 million by DOE to the Palo Verde owners
for certain specified costs incurred by Palo Verde during the period January l, 2007 through June 30, 2011. APSs share of this amount is
$16.7 million. Amounts recovered in the lawsuit and settlement were recorded as adjustments to a regulatory liability and had no impact on
the amount of reported net income. In addition, the settlement agreement provides APS with a method for submitting claims arid

getting recovery for costs incurred through December 31, 2016, which has been extended to December 31, 2019.

APS has submitted two claims pursuant to the terms of the August 18, 2014 settlement agreement, for two separate time periods
during July 1, 2011 through June 30, 2015. The DOE has approved and paid $53.9 million for these claims (APS's share is $15.7 million).
The amounts recovered were primarily recorded as adjustments to a regulatory liability and had no impact on reported net income. APS's
next claim pursuant to the terms of the August 18, 2014 settlement agreement was submitted to the DOE on October 31, 2016, and
approved on February 1, 2017, in the amount $11.3 million (APS's share is $3.3 million). Payment for the claim is expected in the
second quarter of 2017.

The One-Mill Fee - hi 2011, the National Association of Regulatory Utility Commissioners and the Nuclear Energy Institute
challenged DOEs 2010 determination of the adequacy of the one tenth of a cent per kph fee (the "onemill fee") paid by the nation's
commercial nuclear power plant owners pursuant to their individual obligations under the Standard Contract. This fee is recovered by APS in
its retail rates. In June 2012, the U.S. Court of Appeals for the District of Columbia Circuit (the "D.C. Circuit") held that DOE failed to
conduct a sufficient fee analysis in making the 2010 determination The D.C. Circuit remanded the 2010 determination to the Secretary of the
DOE ("Secretary") with instructions to conduct a new fee adequacy determination within six months. In February 2013 upon completion of
DOEs revised one-mill fee adequacy determination the D.C. Circuit reopened the proceedings. On November 19, 2013 the D.C. Circuit
found that the DOE did not conduct a legally adequate fee assessment and ordered the Secretary to notify Congress of his
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intent to suspend collecting annual fees for nuclear waste disposal from nuclear power plant operators, as he is required to do pursuant to the
NWPA and the D.C. Circuits order. On January 3, 2014, the Secretary notified Congress of his intention to suspend collection of the one-
mill fee, subject to Congress disapproval. On May 16, 2014 the DOE notified all commercial nuclear power plant operators who are party to
a Standard Contract that it reduced the one~mill fee to zero, thus effectively terminating the one-mill fee.

DOE 's Construction Authorization Applicalionfor Yucca Mountain - The DOE had planned to meet its NWPA and Standard
Contract disposal obligations by designing, licensing constructing, and operating a permanent geologic repository at Yucca Mountain,
Nevada. In June 2008, the DOE submitted its Yucca Mountain construction authorization application to the NRC, but in March 2010, the
DOE filed a motion to dismiss with prejudice the Yucca Mountain construction authorization application. Several interested parties have also
intervened in the NRC proceeding. Additionally, a number of interested parties filed a variety of lawsuits in different jurisdictions around the
country challenging the DOEs authority to withdraw the Yucca Mountain construction authorization application and NRCs cessation of its
review of the Yucca Mountain construction authorization application. The cases have been consolidated into one matter at the D.C. Circuit.
In August 2013 the D.C. Circuit ordered the NRC to resume its review of the application with available appropriated funds.

On October 16, 2014 the NRC issued Volume 3 of the safety evaluation report developed as part of the Yucca Mountain construction
authorization application. This volume addresses repository safety after permanent closure, and its issuance is a key milestone in the Yucca
Mountain licensing process. Volume 3 contains the staff s finding that the DOE's repository design meets the requirements that apply after
the repository is permanently closed, including but not limited to the post-closure performance objectives in NRC's regulations.

On December 18, 2014, the NRC issued Volume 4 of the safety evaluation report developed as part of the Yucca Mountain
construction authorization application. This volume covers administrative and programmatic requirements for the repository. It documents the
staff's evaluation of whether the DOE's research and development and performance confirmation programs, as well as other administrative
controls and systems, meet applicable NRC requirements. Volume 4 contains the staff's finding that most administrative and programmatic
requirements in NRC regulations are met except for certain requirements relating to ownership of land and water rights.

Publication of Volumes 3 and 4 does not signal whether or when the NRC might authorize construction of the repository.

Waste Confidence and Continued Storage - On June 8, 2012, the D.C. Circuit issued its decision on a challenge by several states
and environmental groups of the NRC's Rulemaking regarding temporary storage and permanent disposal of high level nuclear waste and

spent nuclear fuel. The petitioners had challenged the NRC's 2010 update to the agency's Waste Confidence Decision and temporary storage
rule ("Waste Confidence Decision").

The D.C. Circuit found that the agencys 2010 Waste Confidence Decision update constituted a major federal action, which,
consistent with NEPA, requires either an environmental impact statement or a finding of no significant impact from the agencys actions.
The D.C. Circuit found that the NRCs evaluation of the environmental risks from spent nuclear fuel was deficient, and therefore remanded
the 2010 Waste Confidence Decision update for further action consistent with NEPA.

On September 6 2012 the NRC Commissioners issued a directive to the NRC staff to proceed directly with development of a generic
environmental impact statement to support an updated Waste Confidence
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Decision. The NRC Commissioners also directed the staff to establish a schedule to publish a final rule and environmental impact study
within 24 months of September 6, 2012.

In September 20 la, the NRC issued its draft Generic Environmental Impact Statement ("GEIS") to support an updated Waste
Confidence Decision. On August 26, 2014, the NRC approved a final rule on the environmental effects of continued storage of spent nuclear
fuel. Renamed as the Continued Storage Rule, the NRCs decision adopted the findings of the GEIS regarding the environmental impacts of
storing spent fuel at any reactor site after the reactors licensed period of operations. As a result, those generic impacts do not need to be re-
analyzed in the environmental reviews for individual licenses. Although Palo Verde had not been involved in any licensing actions affected
by the D.C. Circuit's June 8, 2012, decision, the NRC lifted its suspension on final licensing actions on all nuclear power plant licenses and
renewals that went into effect when the D.C. Circuit issued its June 2012 decision. The final Continued Storage Rule was subject to
continuing legal challenges before the NRC and the Court of Appeals. In June 2016, the D.C. Circuit issued its final decision, rejecting all
remaining legal challenges to the Continued Storage Rule. On August 8, 2016, the D.C. Circuit denied a petition for rehearing.

Palo Verde has sufficient capacity at its on-site independent spent fuel storage installation ("IssI") to store all of the nuclear fuel
that will be irradiated during the initial operating license period, which ends in December 2027. Additionally, Palo Verde has sufficient
capacity at its onsite ISFSI to store a portion of the fuel that will be irradiated during the period of extended operation, which ends in
November 2047. If uncertainties regarding the United States government's obligation to accept and store spent fuel are not favorably
resolved APS will evaluate alterative storage solutions that may obviate the need to expand the lSFSl to accommodate all of the fuel that
will be irradiated during the period of extended operation.

Nuclear Decommissioning Costs - APS currently relies on an external sinking fund mechanism to meet the NRC financial assurance
requirements for decommissioning its interests in Palo Verde Units 1, 2 and 3. The decommissioning costs of Palo Verde Units 1, 2 and 3 are
currently included in APSs ACC jurisdictional rates. Decommissioning costs are recoverable through a non-bypassable system benefits
charge (paid by all retail customers taldng service from the APS system). Based on current nuclear decommissioning trust asset balances, site
specific decommissioning cost studies, anticipated future contributions to the decommissioning trusts, and return projections on the asset
portfolios over the expected remaining operating life of the facility, we are on track to meet the current site specific decommissioning costs
for Palo Verde at the time the units are expected to be decommissioned. See Note 19 for additional information about APSs nuclear
decommissioning trusts.

Palo Verde Liability and Insurance /Watters - See "Palo Verde Nuclear Generating Station - Nuclear Insurance" in Note 10 for a
discussion of the insurance maintained by the Palo Verde participants, including APS, for Palo Verde.

Natural Cos and Oil Fueled Generating Facilities

APS has six natural gas power plants located throughout Arizona, consisting of Redhawk, located near Palo Verde, Ocotillo, located
in Tempe (discussed belove), Sundance, located in Coolidge, West Phoenix, located in southwest Phoenix Saguaro, located north of Tucson,
and Yucca, located near Yuma. Several of the units at Yucca run on either gas or oil. APS has one oil-only power plant, Douglas, located in
the town of Douglas, Arizona. APS owns and operates each of these plants with the exception of one oil-only combustion turbine unit and
one oil and gas steam unit at Yucca that are operated by APS and owned by the Imperial Irrigation District. APS has a total entitlement from
these plants of 3,179 MW. Gas for these plants is financially hedged up to three years in advance of purchasing and the gas is generally
purchased one month prior to delivery. APS has long-term gas transportation agreements with three different companies, some of

l l



Tuhk o|(4»ntcnts

(See Note 3 for proposed rate recovery in our current retail rate case.) On September 9, 2016, Maricopa County issued a final

which are effective through 2024. Fuel oil is acquired under short-term purchases delivered primarily to West Phoenix, where it is distributed
to APSs other oil power plants by truck.

Ocotillo is a 330 MW4unit gas plant located in the metropolitan Phoenix area. In early 2014, APS announced a project to
modernize the plant, which involves retiring two older l 10 MW steam units, adding five 102 MW combustion turbines and maintaining two
existing 55 MW combustion turbines. In total, this increases the capacity of the site by 290 MW to 620 MW, with completion targeted by
summer 2019.
permit decision that authorizes construction of the Ocotillo modernization project and construction will begin in early 2017.

Solar Facilities

APS developed utility scale solar resources through the 170 MW ACC-approved AZ Sun Program. APS invested approximately
$675 million in its AZ Sun Program. These facilities are owned by APS and are located in multiple locations throughout Arizona. In 2016,
APS developed the 40MW Red Rock Solar Plant, which it owns and operates. Two of our large customers will purchase renewable energy
credits from APS that is equivalent to the amount of renewable energy that Red Rock is projected to generate.

Additionally, APS owns and operates more than forty small solar systems around the state. Together they have the capacity to
produce approximately 4 MW of renewable energy. This fleet of solar systems includes a 3 MW facility located at the Prescott Airport and l
MW of small solar in various locations across Arizona. APS has also developed solar photovoltaic distributed energy systems installed as
part of the Community Power Project in Flagstaff, Arizona. The Community Power Project approved by the ACC on April l 2010, is a pilot
program through which APS owns, operates and receives energy from approximately l MW of solar photovoltaic distributed energy systems
located within a certain test area in Flagstaff, Arizona. Additionally, APS owns 12 MW of solar photovoltaic systems installed across
Arizona through the ACCapproved Schools and Government Program.

In December 2014, the ACC voted that it had no objection to APS implementing an APSowned rooftop solar research and
development program aimed at learning how to efficiently enable the integration of rooftop solar and battery storage with the grid. The first
stage of the program, called the "Solar Partner Program," placed 8 MW of residential rooftop solar on strategically selected distribution
feeders in an effort to maximize potential system benefits, as well as made systems available to limitedincome customers who could not
easily install solar through transactions with third parties. The second stage of the program, which included an additional 2 MW of rooliop
solar and energy storage, placed two energy storage systems sized at 2 MW on two different high solar penetration feeders to test various
gridrelated operation improvements and system interoperability, and was in operation by the end of 2016. The ACC expressly reserved that
any determination of prudence of the residential rooftop solar program for rate making purposes would not be made until the project was fully
in service, and APS has requested cost recovery for the project in its currently pending rate case. On September 30 2016, APS presented its
preliminary findings from the residential rooftop solar program in a filing with the ACC.

arc a e wP on tract.

In addition to its own available generating capacity, APS purchases electricity under various arrangements, including long-term
contracts arid purchases through short-term markets to supplement its owned or leased generation and hedge its energy requirements. A
portion of APS's purchased bovver expense is netted against wholesale sales on the Consolidated Statements of Income. (See Note 16.) APS
continually assesses its need for additional capacity resources to assure system reliability.
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Purchased Power Capacity -.- APS's purchased power capacity under long-term contracts as of December 3 l , 2016 issummarized in
the table below All capacity values are based on rel capacity unless otherwise noted.

Dales Available

Year-round through June 14 2020

May 15 to September 15 annually through February 2021

Year-round through May 2017

Summer seasons through October 2019

Summer seasons through 2024

Summer seasons tram Summer 2020 through Summer 2025

Various

Type

Purchase Agreement (a)

Exchange Agreement (b)

Tolling Agreement

Tolling Agreement

Demand Response Agreement (c)

Tolling Agreement (d)

Renewable Energy (e)

Capacity (MW)

60

480

514

560

25

565

629

(a)

(b)

(<=>

(d)
(e)

Up to 60 MW of capacity is available, however, the amount of electricity available to APS under this agreement is based in
large part on customer demand and is adjusted annually.
This is a seasonal capacity exchange agreement under which APS receives electricity during the summer peak season (from
May 15 to September 15) and APS returns a like amount of electricity during the winter season (from October 15 to
February 15).

The capacity under this agreement may be increased in 5 MW increments in each of 2015 and 2016 and 10 MW increments in
years 2017 through 2024, up to a maximum of 50 MW.
This agreement was signed in response to APS's 2016 all source request for proposal seeking capacity resources.
Renewable energy purchased power agreements are described in detail below under "Current and Future Resources -
Renewable Energy Standard - Renewable Energy Portfolio."

Qrrr3:ntan_<l_F_utu1L.Bs§szur;cs:§

Current Demand and Reserve Margin

Electric power demand is generally seasonal. In Arizona, demand for power peaks during the hot summer months. APS's 2016 peak
one-hour demand on its electric system was recorded on June 19, 2016 at 7051 MW, compared to the 2015 peak of 7,031 MW recorded on
August 15, 2015. APSs reserve margin at the time of the 2016 peak demand calculated using system load sewing capacity, was 30%. For
2017, due to expiring purchase contracts, APS is procuring market resources to maintain its minimum 15% planning reserve criteria.

Future Resources and Resource Plan

APS filed its preliminary 2017 Integrated Resource Plan on March 1, 2016 and an updated preliminary 2017 Integrated Resource Plan
on September 30, 2016 APS also held stakeholder meetings in February and November 2016 in addition to an ACC-led Integrated Resource
Plan workshop in July 2016. The preliminary Integrated Resource Plan and associated stakeholder meetings are part of a modified planning
process that allows time to incorporate implications of the Clean Power Plan as well as input from stakeholder meetings. The final Integrated
Resource Plan will be submitted by or on April 3, 2017 and the ACC is expected to complete its review by February 1, 2018.

I
i On September 1 l, 2014, APS announced that it would close Cholla Unit 2 and cease burning coal at the other APSowned units

(Units l and 3) at the plant by the mid2020s, if EPA approves a compromise proposal offered by APS to meet required environmental and
emissions standards and rules On April 14, 2015, the ACC approved APS's plan to retire Unit 2, without expressing any view on the future
recoverability of APSs remaining investment in the Unit. APS closed Unit 2 on October 1 2015. Previously, APS estimated Cholla
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Unit 2's end of life to be 2033. APS is currently recovering a return on and of the net book value of the unit in base rates and is seeking
recovery of the units decommissioning and other retirement-related costs over the remaining life of the plant in its current retail rate case.
APS believes it will be allowed recovery of the remaining net book value of Unit 2 ($l 16 million as of December 3 l, 2016), in addition to a
return on its investment. In accordance with GAAP in the third quarter of 2014, Unit 2's remaining net book value was reclassified from

property plant and equipment to a regulatory asset. If the ACC does not allow full recovery of the remaining net book value of Cholla Unit 2,
all or a portion of the regulatory asset will be written off and APS's net income, cash flows, and financial position will be negatively
impacted. (See "Business of Arizona Public Service Company - Energy Sources and Resource Planning Generation Facilities - CoalFueled
Generating Facilities - Cholla" above for details regarding the status of the EPA's rule related to Cholla.)

See "Business of Arizona Public Service Company - Energy Sources and Resource Planning - Generation Facilities - CoalFueled
Generating Facilities - Navajo Generating Station" above for information regarding future plans for the Navajo Plant.

Energy imbalance Market

In 2015, APS and the CAISO, the operator for the majority of California's transmission grid, signed an agreement for APS to begin
participation in the Energy Imbalance Market ("ElM"). APS's participation in the ElM began on October l, 2016. The ElM allows for
rebalancing supply and demand in l5minute blocks with dispatching every five minutes before the energy is needed, instead of the
traditional one hour blocks. APS expects that its participation in ElM will lower its fuel costs, improve visibility and situational awareness
for system operations in the Wester Interconnection power grid, and improve integration of APSs renewable resources.

Renewable Energy Standard

In 2006 the ACC adopted the RES. Under the RES, electric utilities that are regulated by the ACC must supply an increasing

percentage of their retail electric energy sales from eligible renewable resources, including solar, wind, biomass, biogas and geothermal
technologies. The renewable energy requirement is 7% of retail electric sales in 2017 and increases annually until it reaches l5% in 2025. In
APS's 2009 retail rate case settlement agreement (the "2009 Settlement Agreement"), APS committed to have 1,700 GWh of new renewable
resources in service by yearend 2015 in addition to its RES renewable resource commitments. APS met its settlement commitment and RES
target for 20 la

A component of the RES is focused on stimulating development of distributed energy systems. Accordingly, under the RES, an
increasing percentage of that requirement must be supplied from distributed energy resources. This distributed energy requirement is 30% of
die overall RES requirement of 7% in 2017. The following table summarizes the RES requirement standard (not including the additional

commitment required by the 2009 Settlement Agreement) and its timing:

2017

7%

30%

2020

109/0

30%

2025

15%

30%

RES as a % al retail electric sales

Percent of RES to be supplied tram distributed energy resources

On April 21, 2015, the RES rules were amended to require utilities to report on all eligible renewable resources in their service
territory irrespective of whether the utility owns renewable energy credits associated with such renewable energy. The rules allow the ACC

to consider such information in determining whether APS has satisfied the requirements of the RES.
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RenewableEnergy Portjblio. To date, APS has a diverse portfolio of existing and planned renewable resources totaling 1,480 MW,
including solar, wind, geothermal biomass and biogas. Of this portfolio, 1,440 MW are currently in operation and 40 MW are under contract
for development or are under construction. Renewable resources in operation include 239 MW of facilities owned by APS 629 MW of long-
term purchased power agreements, and an estimated 539 MW of customer-sited, third-party owned distributed energy resources.

l
APS's strategy to achieve its RES requirements includes executing purchased power contracts for new facilities, ongoing

development of distributed energy resources and procurement of new facilities to be owned by APS. See "Energy Sources and Resource
Planning - Generation Facilities - Solar Facilities" above for information regarding APS-owned solar facilities.
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The following table summarizes APSs renewable energy sources currently in operation and under development. Agreements for the
development and completion of future resources are subject to various conditions, including successful siring permitting and interconnection
of the projects to the electric grid.

Location

Actual/
Target

Commercial
Operation

Date
Term

(Years) Net
Capacity

In Operation
(MW AC)

Nd Capacity
Planned/Under
Development

(M\'\ AC)
APS Owned

Solar:

AZ Sun Program:

Paloma

Cotton Center

Hyder Phase I

Hyder Phase 2

Chino Valley

Hyder II

Foothills

2011

2011

2011

2012

2012

2013

2013

2014

2015

2015

Cila Bend, AZ

Gila Bend, AZ

Hider, AZ
Hyder, AZ
Chino Valley, AZ

Hider,  AZ

Yum a, AZ

Gila Bend, AZ

Glendale AZ

Buckeye, AZ

Various

2016

17

17

11

5

19

14

35

32

10

10

170

4

40

A Z

Rea Rock, Az

AZ Vacuous 25

239

2013

2011

2011

2012

2013

2013

30

25

30

30

30

30

250

5

10

15

15

15

Gila Bend, AZ

Ago, AZ

Prescott, AZ

Tonopah, AZ

Tonopah, AZ

Maricopa County, AZ

by

2006

2009

2012

20

30

25

90

100

99

Santa Rosa, NM
lountainnir, NM

\Villian\s, AZ

2006 23 10Im per ial  Counh,  CA

2008 15 14Snmvtiake, AZ

2010

2012

20

20

Glendale, AZ

Surprise, AZ

3

3

629

40AZ

Bagdad, AZ

AZ

Various

201120112012 25

20-21

Gila Bend

Luke AFB

Desert Star

Subtotal AZ Sun Program

Multiple Facilities

Red Rock

Distributed Energy:

APS Owned (a)

Total APS Owned

Purchased Power Agreements

Solar

Solana

RE Ajo

Sun E AZ 1

Saddle Mountain

Badger

Gillespie

W ind

Argonne Mes a

High Lonesome

PecTin Ranch Wind

Geolhennalf

Salton Sea

Biomass:

Snowflake

Biogas:

Glendale Landfill

NW Regional Landfill

Total Purchased Power Agreements

Distributed Energy

Solar (b)

Thirdparty Owned

Agreement 1

Agreement 2

Total Distributed Energ

Total Renewable Portfolio
40

40

539

15

18

572

1,440
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(a)
Cb)

Includes Flagstaff Community Power Project, APS School and Government Program and APS Solar Partner Program.
Includes rooftop solar facilities owled by third parties. Distributed generation is produced in DC and is converted to AC for
reporting purposes.

l
iDemand Side Management
l

lIn December 2009, Arizona regulators placed an increased focus on energy efficiency and other demand side management programs
to encourage customers to conserve energy, while incentivizing utilities to aid in these efforts that ultimately reduce the demand for energy.
The ACC initiated its Energy Efficiency Rulemaking, with a proposed Energy Efficiency Standard ("EES") of 22% cumulative annual energy
savings by 2020. This standard was adopted and became effective on January 1, 201 l. This standard will likely impact Arizona's future
energy resource needs. (See Note 3 for energy efficiency and other demand side management obligations).

em ttv e vi lat Oversi ht

Retail

The ACC regulates APSs retail electric rates and its issuance of securities. The ACC must also approve any significant transfer or
encumbrance of APS's property used to provide retail electric service and approve or receive prior notification of certain transactions
between Pinnacle West, APS and their respective affiliates.

APS is subject to varying degrees of competition from odder investor-owned electric and gas utilities in Arizona (such as Southwest
Gas Corporation), as well as cooperatives, municipalities, electrical districts and similar types of governmental or nonprofit organizations. In
addition, some customers, particularly industrial and large commercial customers, may own and operate generation facilities to meet some or
all of their own energy requirements. This practice is becoming more popular with customers installing or having installed products such as
rooftop solar panels to meet or supplement their energy needs.

On April 14, 2010, the ACC issued a decision holding that solar vendors that install and operate solar facilities for nonprofit schools
and governments pursuant to a specific type of contract that calculates payments based on the energy produced are not "public service
corporations" under the Arizona Constitution, and are therefore not regulated by the ACC. APS cannot predict when, and the extent to which,
additional electric service providers will enter or reenter APS's service territory .

On May 9, 2013, the ACC voted to reexamine the facilitation of a deregulated retail electric market in Arizona. The ACC
subsequently opened a docket for this matter and received comments from a number of interested parties on the considerations involved in
establishing retail electric deregulation in the state. One of these considerations was whether various aspects of a deregulated market,
including setting utility rates on a "market" basis, would be consistent with the requirements of the Arizona Constitution. On September l l,
2013, after receiving legal advice from the ACC staff, the ACC voted 4-1 to close the current docket and await full Arizona Constitutional
authority before any further examination of this matter. The motion approved by the ACC also included opening one or more new dockets in
the future to explore options to offer more rate choices to customers and innovative changes within the existing cost-ofservice regulatory
model that could include elements of competition. The ACC opened a docket on November 4, 2013 to explore technological advances and
innovative changes within the electric utility industry. A series of workshops in this docket were held in 2014 and another in February of
2015. No further workshops are scheduled and no actions were taken as a result of these workshops.
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Wholesale

FERC regulates rates for wholesale power sales and transmission services. (See Note 3 for information regarding APS's transmission
rates.) During 2016, approximately 3.5% of APSs electric operating revenues resulted from such sales and services. APS's wholesale
activity primarily consists of managing fuel and purchased power supplies to serve retail customer energy requirements. APS also sells in
the wholesale market, its generation output that is not needed for APS's Native Load and in doing so, competes with other utilities, power
marketers and independent power producers. Additionally, subject to specified parameters APS hedges both electricity and fuels. The
majority of these activities are undertaken to mitigate risk in APS's portfolio.

Subpoena from Arizona Corporation Commissioner Robert Bums

On August 25, 2016, Commissioner Bums, individually and not by action of the ACC as a whole, filed subpoenas in APSs current
retail rate proceeding to APS and Pinnacle West for the production of records and information relating to a range of expenditures from 201 l
through 2016. The subpoenas requested information concerning marketing and advertising expenditures charitable donations, lobbying
expenses contributions to 50l(c)(3) and (c)(4) nonprofits and political contributions. The retune date for the production of information was
set as September 15, 2016. The subpoenas also sought testimony from Company personnel having knowledge of the material, including the
Chief Executive Officer.

On September 9, 2016, APS filed with the ACC a motion to quash the subpoenas or, alternatively to stay APS's obligations to comply
with the subpoenas and decline to decide APS's motion pending court proceedings. Contemporaneously with the filing of this motion, APS
and Pinnacle West filed a complaint for special action and declaratory judgment in the Superior Court of Arizona for Maricopa County,
seeking a declaratory judgment that Commissioner Bums' subpoenas are contrary to law. On September 15, 2016, APS produced all non
confidential and responsive documents and offered to produce any remaining responsive documents that are confidential after an appropriate
confidentiality agreement is signed.

On February 7, 20 l 7 Commissioner Bums opened a new ACC docket and indicated that its purpose is to study and rectify problems
with transparency and disclosure regarding financial contributions from regulated monopolies or other stakeholders who may appear before
the ACC that may directly or indirectly benefit an ACC Commissioner, a candidate for ACC Commissioner, or key ACC staff. As pan of
this docket Commissioner Bums set March 24, 2017 as a deadline for APS to produce all infomiation previously requested through the
subpoenas. Commissioner Bums has also scheduled a workshop in this matter for March 17, 2017. APS and Pinnacle West cannot predict
the outcome of this matter.

Environmental Matters

Climate Change

Legislative Initiatives.There have been no recent attempts by Congress to pass legislation that would regulate greenhouse gas
("GHG") emissions, and it is doubtful whether the l 15 th Congress will consider a climate change bill. In the event climate change legislation
ultimately passes, the actual economic and operational impact of such legislation on APS depends on a variety of factors, none of which can
be fully known until a law is written, enacted and the specifics of the resulting program are established. These factors include the temps of the
legislation with regard to allowed GHG emissions; the cost to reduce emissions, in the event a capand~trade program is established, whether
any permitted emissions allowances will be allocated to source operators free of cost or auctioned (and, if so, the cost of those allowances in
the marketplace) and
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whether offsets and other measures to moderate the costs of compliance will be available, and, in the event of a carbon tax, the amount of the
tax per pound of carbon dioxide ("CO 2 ") equivalent emitted.

In addition to federal legislative initiatives, state-specific initiatives may also impact our business. While Arizona has no pending
legislation and no proposed agency rule regulating GHGs in Arizona the California legislature enacted AB 32 and SB 1368 in 2006 to
address GHG emissions. In October 201 l, the California Air Resources Board approved final regulations that established a statewide cap on
GHG emissions beginning on January l, 2013 and established a GHG allowance trading program under that cap. The first phase of the
program which applies to, among other entities, importers of electricity, commenced on January l, 2013. Under the program, entities selling
electricity into California, including APS must hold carbon allowances to cover GHG emissions associated with electricity sales into
California from outside the state. APS is authorized to recover the cost of these carbon allowances dmrough the PSA.

Regulatory Initiatives. In 2009 EPA determined that GHG emissions endanger public health and welfare. As a result of this
"endangerment finding," EPA determined that the Clean Air Act required new regulatory requirements for new and modified major GHG
emitting sources including power plants. APS will generally be required to consider the impact of GHG emissions as part of its traditional
New Source Review ("NSR") analysis for new major sources and major modifications to existing plants.

On June 2, 2014, EPA issued two proposed rules to regulate GHG emissions from modified and reconstructed electric generating
units ("EGUs") pursuant to Section lll(b) of the Clean Air Act and existing fossil fuel-fired power plants pursuant to Clean Air Act Section
l l l(d).

On August 3, 2015, EPA finalized carbon pollution standards for existing, new, modified, and reconstructed EGUs. EPA's final rules
require newly built fossil fuel-fired EGUs, along with those undergoing modification or reconstruction, to meet CO2 performance standards
based on a combination of best operating practices and equipment upgrades. EPA established separate performance standards for two types of
EGUs: stationary combustion turbines, typically natural gas, and electric utility steam generating units, typically coal.

With respect to existing power plants, EPA's recently finalized "Clean Power Plan" imposes state-specific goals or targets to achieve
reductions in CO 2 emission rates from existing EGUs measured from a 2012 baseline. In a significant change from the proposed rule, EPA's
final performance standards apply directly to specific units based upon their fuel-type and configuration (i.e., coal or oil-fired steam plants
versus combined cycle natural gas plants). As such, each state's goal is an emissions performance standard that reflects the fuel mix
employed by the EGUs in operation in those states. The final rule provides guidelines to states to help develop their plans for meeting the
interim (2022-2029) and final (2030 and beyond) emission perfomiance standards, with three distinct compliance periods within that
timeframe. States were originally required to submit their plans to EPA by September 2016, with an optional twoyear extension provided to
states establishing a need for additional time, however, this timing will be impacted by the courtimposed stay described below.

Prior to the court-imposed stay described below ADEQ, with input from a technical working group comprised of Arizona utilities
and other stakeholders, was working to develop a compliance plan for submittal to EPA. Since the imposition of the stay, ADEQ is
continuing to assess alternatives while completing outreach and soliciting feedback from stakeholders. In addition to these ongoing state
proceedings, EPA has taken public comments on proposed model rules and a proposed federal compliance plan, which included consideration
as to how the Clean Power Plan will apply to EGUs on tribal land such as the Navajo Nation.

The legality of the Clean Power Plan is being challenged in the U.S. Court of Appeals tr the D.C. Circuit, the parties raising this
challenge include, among others, the ACC. On February 9 2016 the U.S.
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Supreme Court granted a stay of the Clean Power Plan pending judicial review of the rule which temporarily delays compliance obligations
under the Clean Power Plan. We cannot predict the extent of the delay

With respect to our Arizona generating units we are currently evaluating the range of compliance options available to ADEQ,
including whether Arizona deploys a rate- or mass-based compliance plan. Based on the fuelmix and location of our Arizona EGUs, and the
significant investments we have made in renewable generation and demand-side energy efficiency, if ADEQ selects a rate-based compliance
plan we believe that we will be able to comply with the Clean Power Plan for our Arizona generating units in a manner that will not have
material financial or operational impacts to the Company. On the other hand if ADEQ selects a mass-based approach to compliance with the
Clean Power Plan, our annual cost of compliance could be material. These costs could include costs to acquire mass-based compliance
allowances.

As to our facilities on the Navajo Nation, EPA has yet to determine whether or to what extent EGUs on the Navajo Nation will be
required to comply with the Clean Power Plan. EPA has proposed to determine that it is necessary or appropriate to impose a federal plan on
the Navajo Nation for compliance with the Clean Power Plan. In response, we filed comments with EPA advocating that such a federal plan
is neither necessary nor appropriate to protect air quality on the Navajo Nation. If EPA reaches a determination that is consistent with our
preferredapproach for the Navajo Nation, we believe the Clean Power Plan will not have material financial or operational impacts on our
operations within the Navajo Nation.

Alternatively, if EPA determines that a federal plan is necessary or appropriate for the Navajo Nation and depending on our need for
future operations at our EGUs located there, we may be unable to comply with the federal plan unless we acquire massbased allowances or
emission rate credits within established carbon trading markets, or curtail our operations. Subject to the uncertainties set forth below, and
assuming that EPA establishes a federal plan for the Navajo Nation that requires carbon allowances or credits to be surrendered for plan
compliance, it is possible we will be required to purchase some quantity of credits or allowances, the cost of which could be material.

Because ADEQ has not issued its plan for Arizona, and because we do not know whether EPA will decide to impose a plan or, if so,
what that plan will require, there are a number of uncertainties associated with our potential cost exposure. These uncertainties include:
whether judicial review will result in the Clean Power Plan being vacated in whole or in part or, if not, the extent of any resulting compliance
deadline delays, whether any plan will be imposed for EGUs on the Navajo Nation; the future existence and liquidity of allowance or credit
compliance trading markets, the applicability of existing contractual obligations with current and former owners of our participant-ovmed
coaltired EGUs, the type of federal or state compliance plan (either rate- or mass-based), whether or not the trading of allowances or credits
will be authorized mechanisms for compliance with any final EPA or ADEQ plan and how units that have been closed will be treated for
allowance or credit allocation purposes.

In the event that the incurrence of compliance costs is not economically viable or prudent for our operations in Arizona or on the
Navajo Nation, or if we do not have the option of acquiring allowances to account for the emissions from our operations we may explore
other options, including reduced levels of output or potential plant closures as alternatives to purchasing allowances. Given these
uncertainties, our analysis of the available compliance options remains ongoing, and additional information or considerations may arise that
change our expectations.

Company Response roClimate Change Initiatives . We have undertaken a number of initiatives that address emissionconcerns
including renewable energy procurement and development, promotion of programs and rates that promote energy conservation renewable
energy use, and energy efficiency. (See "Energy Sources and Resource Planning - Current and Future Resources" above for details of these
plans and
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initiatives.) APS currently has a diverse portfolio of renewable resources, including solar, wind geothermal, biogas and biomass, and we
expect the percentage of renewable energy in our resource portfolio to increase over the coming years.

APS prepares an inventory of GHG emissions from its operations. This inventory is reported to EPA under the EPA GHG Reporting
Program and is voluntarily communicated to the public in Pinnacle West's annual Corporate Responsibility Report, which is available on our
website ( www.pinnac1ewesl.com ) The report provides information related to the Company and its approach to sustainability and its
workplace and enviromnental performance. The information on Pinnacle Wests website, including the Corporate Responsibility Report, is
not incorporated by reference into or otherwise a part of this report.

EPA Environmental Regulation

Regional Haze Rules. In 1999 EPA announced regional haze rules to reduce visibility impairment in national parks and wilderness
areas. The rules require states (or, for sources located on tribal land EPA) to determine what pollution control technologies constitute the
BART for certain older major stationary sources, including fossil-fired power plants. EPA subsequently issued the Clean Air Visibility Rule,
which provides guidelines on how to perform a BART analysis.

The Four Corners and Navajo Plant participants' obligations to comply with EPAs final BART determinations (and Chollas
obligations to comply with ADEQs and EPA's determinations), coupled with the financial impact of potential future climate change
legislation, other environmental regulations, and other business considerations, could jeopardize the economic viability of these plants or the
ability of individual participants to continue their participation in these plants.

Cholla. APS believes that EPA's original 2012 final rule establishing controls constituting BART for Cholla, which would require
installation of selective catalytic reduction ("SCR") controls with a cost to APS of approximately $100 million is unsupported and that EPA
had no basis for disapproving Arizona's State Implementation Plan ("SIP") and promulgating a Federal Implementation Plan ("F1P") that is
inconsistent with the state's considered BART determinations under the regional haze program Accordingly, on February l, 2013, APS filed
a Petition for Review of the final BART rule in the United States Court of Appeals for the Ninth Circuit. Briefing in the case was completed
in February 2014.

In September 2014, APS met with EPA to propose a compromise BART strategy. Pending certain regulatory approvals, APS would
permanently close Cholla Unit 2 and cease burning coal at Units l and 3 by the mid2020s. (See Note 3 for details related to die resulting

regulatory asset.) APS made the proposal with the understanding that additional emission control equipment is unlikely to be required in the
future because retiring and/or converting the units as contemplated in the proposal is more cost effective than, and will result in increased
visibility improvement over the current BART requirements for NOt imposed on the Cholla units under EPAs BART FIP. APS's proposal
involves state and federal Rulemaking processes. In light of these ongoing administrative proceedings on February 19 2015 APS PacifiCorp
(over of Cholla Unit 4) and EPA jointly moved the court to sever and hold in abeyance those claims in the litigation pertaining to Cholla

pending regulatory actions by the state and EPA. The court granted the parties' unopposed motion on February 20 20 I5.

On October 16, 20]5, ADEQ issued a revised operating permit for Cholla, which incorporates APS's proposal, and subsequently
submitted a proposed revision to the SIP to the EPA, which would incorporate the new permit terms. On June 30, 2016 EPA issued a
proposed rule approving a revision to the Arizona SIP that incorporates APS's compromise approach for compliance with the RegionalHaze
program. EPA signed the final rule approving the Agency's proposal on January 13, 2017. Once the final rule is published in the Federal
Register, parties have 60 days to tile a petition lOt review in the Ninth Circuit Court of Appeals. APS cannot
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predict al this time whether such petitions will be filed or if they will be successful. In addition, under the terms of an executive memorandum
issued on January 20 2017, this final rule will not be published in the Federal Register until after it has been reviewed by an appointee of the
President. We cannot predict when such review will occur and what may result from the additional review. 3

i
l

l
l

Four Corners .Based on EPA's final standards, APS estimates that its 63% share of the cost of required controls for FourCorners
Units 4 and 5 would be approximately $400 million. In addition, APS and El Paso entered into an asset purchase agreement providing for the
purchase by APS, or an affiliate of APS, of El Paso's 7% interest in Four Comers Units 4 and 5. 4CA purchased the El Paso interest on July 6,
2016. NTEC has the option to purchase the interest within a certain timeframe pursuant to an option granted to NTEC. In December 2015
NTEC provided notice of its intent to exercise the option. The cost of the pollution controls related to Me 7% interest is approximately $45
million, which will be assumed by the ultimate owner of the 7% interest.

Navajo Plant . On July 28, 2014, EPA issued a final Navajo Plant BART rule. APS estimates that its share of costs for upgrades at the
Navajo Plant, based on EPAs FIP, could be up to approximately $200 million. In October 2014, a coalition of environmental groups, an
Indian tribe and others filed petitions for review in the United States Court of Appeals for the Ninth Circuit asking the Court to review EPA's
final BART rule for the Navajo Plant. We cannot predict the outcome of this review process. See "Business of Arizona Public Service
Company Energy Sources and Resource Planning - Generation Facilities Coal-Fueled Generating Facilities - Navajo Generating Station"
above for information regarding future plans for the Navajo Plant.

Mercury and other Hazardous Air Pollutants. In 2011, EPA issued rules establishing maximum achievable control technology
standards to regulate emissions of mercury and other hazardous air pollutants from fossil-fired plants. APS estimates that the cost for the
remaining equipment necessary to meet these standards is approximately $8 million for Cholla. No additional equipment is needed for Four
Comers Units 4 and 5 to comply with these rules. SRP, the operating agent for the Navajo Plant, estimates that APS's share of costs for
equipment necessary to comply with the rules is approximately $1 million, the majority of which has already been incurred. Litigation
concerning the rules, including supplemental analyses EPA has prepared in support of the MATS regulation is ongoing. These proceedings
do not materially impact APS. Regardless of the results from further judicial or administrative proceedings concerning the MATS
Rulemaking, the Arizona State Mercury Rule, the stringency of which is roughly equivalent to that of MATS, would still apply to Cholla.

Coal Combustion Waste. On December 19, 2014, EPA issued its final regulations governing the handling and disposal of CCR, such
as fly ash and bottom ash. The rule regulates CCR as a non-hazardous waste under Subtitle D of the Resource Conservation and Recovery
Act ("RCRA") and establishes national minimum criteria for existing and new CCR landfills and surface impoundments and all lateral
expansions consisting of location restrictions design and operating criteria, groundwater monitoring and corrective action, closure
requirements and post closure care, and recordkeeping, notification, and Internet posting requirements. The rule generally requires any
existing unlined CCR surface impoundment that is contaminating groundwater above a regulated constituent's groundwater protection
standard to stop receiving CCR and either retrofit or close, and further requires the closure of any CCR landfill or surface impoundment that
cannot meet the applicable performance criteria for location restrictions or structural integrity. While EPA has chosen to regulate the disposal
of CCR in landfills and surface impoundments as nonhazardous waste under the final rule, the agency makes clear that it will continue to
evaluate any risks associated with CCR disposal and leaves open the possibility that it may regulate CCR as a hazardous waste under RCRA
Subtitle C in the future.
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On December 16, 2016 President Obama signed the Water Infrastructure Improvements for the Nation ("WIIN") Act into law, which
contains a number of provisions requiring EPA to modify the self-implementing provisions of the Agency's current CCR rules under Subtitle
D. Such modifications include new EPA authority to directly enforce the CCR rules through the use of administrative orders and providing
states, like Arizona where the Cholla facility is located the option of developing CCR disposal unit permitting programs, subject to EPA
approval. For facilities in states that do not develop state-specific permitting programs, EPA is required to develop a federal permit program,
pending the availability of congressional appropriations. By contrast, for facilities located within the boundaries of Native American tribal
reservations, such as the Navajo Nation, where the Navajo Plant and Four Comers facilities are located, EPA is required to develop a federal
permit program regardless of appropriated funds. Because EPA has yet to undertake Rulemaking proceedings to implement the CCR
provisions of the WIIN Act, and Arizona has yet to determine whether it will develop a state-specific permitting program, it is unclear what
effects the CCR provisions of the WIIN Act will have on APS's management of CCR.

APS currently disposes of CCR in ash ponds and dry storage areas at Cholla and Four Comers. APS estimates that its share of
incremental costs to comply with the CCR rule for Four Corners is approximately $15 million. APS is currently evaluating compliance
alternatives for Cholla and estimates that its share of incremental costs to comply with the CCR rule for this plant is in the range of $5 million
to $40 million based upon which compliance alternatives are ultimately selected. The Navajo Plant currently disposes of CCR in a dry landfill
storage area. APS estimates that its share of incremental costs to comply with the CCR rule for the Navajo Plant is approximately $1 million,
the majority of which has already been incurred. Additionally the CCR rule requires ongoing groundwater monitoring. Depending upon the
results of such monitoring at each of Cholla, Four Comers and the Navajo Plant, we may be required to take corrective actions, the costs of
which we are unable to reasonably estimate at this time.

Pursuant to a June 24, 2016 order by the D.C. Circuit Court of Appeals in the litigation by industry- and environmental-groups
challenging EPA's CCR regulations, within the next three years EPA is required to complete a Rulemaking proceeding concerning whether or
not boron must be included on the list of groundwater constituents that might trigger corrective action under EPA's CCR rules. EPA is not
required to take final action approving the inclusion of boron, but EPA must propose and consider its inclusion. Should EPA take final action
adding boron to the list of groundwater constituents that might trigger corrective action, any resulting corrective action measures may
increase APSs costs of compliance with the CCR rule at our coal-fired generating facilities. At this time, though, APS cannot predict when
EPA will commence its rulemaldng concerning boron or the eventual results of those proceedings.

Effluent Limitation Guidelines. On September 30, 2015 EPA finalized revised effluent limitation guidelines establishing
technology-based wastewater discharge limitations for fossilfired EGUs. EPAs final regulation targets metals and other pollutants in
wastewater streams originating from fly ash and bottom ash handling activities, scrubber activities, and coal ash disposal leachate. Based
upon an earlier set of preferred alternatives, the final effluent limitations generally require chemical precipitation and biological treatment for
flue gas desulfurization scrubber wastewater, "zero discharge" from fly ash and bottom ash handling, and impoundment for coal ash disposal
leachate. Compliance with these limitations will be required in connection with National Pollution Discharge Elimination System
("NPDES") discharge permit renewals, which occur in five-year intervals, that arise between 2018 and 2023. Until a draft NPDES permit for
Four Comers is proposed during that timeframe we are uncertain what will be required to control these discharges in compliance with the
finalized effluent limitations at that facility. Cholla and the Navajo Plant do not require NPDES permitting.

OzoneNational Ambient Air Quality Standards. On October l, 2015, EPA finalized revisions to the primary ground-level ozone
national ambient air quality standards ("NAAQS") at a level of 70 parts per billion
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("ppb"). With ozone standards becoming more stringent, our fossil generation units will come under increasing pressure to reduce emissions
of nitrogen oxides and volatile organic compounds, and to generate emission offsets for new projects or facility expansions located in ozone
nonattainment areas. EPA is expected to designate attainment and nonattainment areas relative to the new 70 ppb standard by October I,
2017. Depending on when EPA approves attainment designations for the Arizona and Navajo Nation jurisdictions in which our fossil
generation units are located, revisions to SIPs and FIPs, respectively, implementing required controls to achieve the new 70 ppb standard are
expected to be in place between 2020 and 2021. At this time, because proposed SIPs and FIPs implementing the revised ozone NAAQSs
have yet to be released, APS is unable to predict what impact the adoption of these standards may have on the Company APS will continue
to monitor these standards as they are implemented within the jurisdictions affecting APS.

Superfund-RelatedMatters. The Comprehensive Environmental Response Compensation and Liability Act ("SuperfUnd") establishes
liability for the cleanup of hazardous substances found contaminating the soil, water or air. Those who generated, transported or disposed of
hazardous substances at a contaminated site are among those who are potentially responsible parties ("PRPs"). PRPs may be strictly and
often are jointly and severally, liable for clean-up. On September 3, 2003, EPA advised APS that EPA considers APS to be a PRP in the
Motorola 52 nd Street Superfund Site, Operable Unit 3 ("OU3 ") in Phoenix, Arizona. APS has facilities that are within this Superfund site.
APS and Pinnacle West have agreed with EPA to perform certain investigative activities of the APS facilities within OU3. In addition, on
September 23, 2009 APS agreed with EPA and one other PRP to voluntarily assist with the funding and management of the sitewide
groundwater remedial investigation and feasibility study work plan ("RI/FS"). The OU3 working group parties have agreed to a schedule
with EPA that calls for the submission of a revised draft RI/FS by June 2017. We estimate that our costs related to this investigation and study
will be approximately $2 million. We anticipate incurring additional expenditures in the future, but because the overall investigation is not
complete and ultimate remediation requirements are not yet finalized, at the present time expenditures related to this matter cannot be
reasonably estimated.

On August 6, 20 l 3 the Roosevelt Irrigation District ("RlD") filed a lawsuit in Arizona District Court against APS and 24 other
defendants, alleging that RIDs groundwater wells were contaminated by the release of hazardous substances from facilities owned or
operated by the defendants. The lawsuit also alleges that, under Superfund laws, the defendants are jointly and severally liable to RID. The
allegations against APS arise out of APSs current and former ownership of facilities in and around OUT. As part of a state governmental
investigation into groundwater contamination in this area, on January 25, 2015, ADEQ sent a letter to APS seeking information concerning
the degree to which, if any, APSs current and former ownership of these facilities may have contributed to groundwater contamination in this
area. APS responded to ADEQ on May 4, 2015. On December 16, 2016, two RID contractors filed ancillary lawsuits for recovery of costs
against APS and the other defendants. We are unable to predict the outcome of these matters, however, we do not expect the outcome to have
a material impact on our financial position, results of operations or cash flows.

l

Manufactured Gas Plant Sites. Certain properties which APS now owns or which were previously owned by it or its corporate
predecessors were at one time sites of or sites associated with, manufactured gas plants. APS is taking action to voluntarily remediate these
sites. APS does not expect these matters to have a material adverse effect on its financial position, results of operations or cash flows.

Federal Agency Environmental Lawsuit Related to Four Corners

i

l
l

On April 20 2016, several environmental groups filed a lawsuit against OSM and other federal agencies in the District of Arizona in
connection with their issuance of the approvals that extended the life of Four Comers and the adjacent mine. The lawsuit alleges that these
federa1 agencies violated both the ESA and NEPA in providing the federal approvals necessary to extend operations at the Four Corners
Power Plant and

l
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the adjacent Navajo Mine past July 6, 2016. APS filed a motion to intervene in the proceedings, which was granted on August 3, 2016.
Briefing on the merits of this litigation is expected to extend through May 2017. On September 15, 2016 NTEC the company that owns the
adjacent mine, filed a motion to intervene for the purpose of dismissing the lawsuit based on NTECs tribal sovereign immunity. Because the
court has placed a stay on all litigation deadlines pending its decision regarding NTEC's motion to dismiss, the schedule for briefing and the
anticipated timeline for completion of this litigation will likely be extended. We cannot predict the outcome of this matter or its potential
effect on Four Comers

Navajo Nation Environmental Issues

Four Comers and the Navajo Plant are located on the Navajo Reservation and are held under easements granted by the federal
government, as well as leases from the Navajo Nation. See "Energy Sources and Resource Planning - Generation Facilities - Coal-Fueled
Generating Facilities" above for additional information regarding these plants.

In July 1995, the Navajo Nation enacted the Navajo Nation Air Pollution Prevention and Control Act, the Navajo Nation Safe
Drinking Water Act, and the Navajo Nation Pesticide Act (collectively, the "Navajo Acts"). The Navajo Acts purport to give the Navajo
Nation Environmental Protection Agency authority to promulgate regulations covering air quality, drinking water, and pesticide activities,
including those activities that occur at Four Comers and the Navajo Plant. On October 17, 1995, the Four Comers participants and the Navajo
Plant participants each filed a lawsuit in the District Court of the Navajo Nation, Window Rock District, challenging the applicability of the
Navajo Acts as to Four Comers and the Navajo Plant. The Court has stayed these proceedings pursuant to a request by the parties, and the
parties are seeking to negotiate a settlement.

In April 2000, the Navajo Nation Council approved operating permit regulations under the Navajo Nation Air Pollution Prevention
and Control Act. APS believes the Navajo Nation exceeded its authority when it adopted the operating permit regulations. On July 12, 2000,
the Four Corners participants and the Navajo Plant participants each filed a petition with the Navajo Supreme Court for review of these
regulations. Those proceedings have been stayed, pending the settlement negotiations mentioned above. APS cannot currently predict the
outcome of this matter.

On May 18, 2005 APS, SRP, as the operating agent for the Navajo Plant, and the Navajo Nation executed a Voluntary Compliance
Agreement to resolve their disputes regarding the Navajo Nation Air Pollution Prevention and Control Act. As a result of this agreement,
APS sought, and the courts granted, dismissal of the pending litigation in the Navajo Nation Supreme Court and the Navajo Nation District
Court, to the extent the claims relate to the Clean Air Act. The agreement does not address or resolve any dispute relating to other Navajo
Acts. APS cannot currently predict the outcome of this matter.

Water Supply

Assured supplies of water are important for APS's generating plants. At the present time, APS has adequate water to meet its needs.
The Four Comers region, in which Four Comers is located, has historically experienced drought conditions that may affect the water supply
for the plants if adequate moisture is not received in the watershed that supplies the area. However, during the past 12 months the region has
received snowfall and precipitation sufficient to recover the Navajo Reservoir to an optimum operating level, reducing the probability of
shortage in future years. Although the watershed and reservoirs are in a good condition at this time APS is continuing to work with area
stakeholders to implement agreements to minimize the effect, if any on future drought conditions that could have an impact on operations of
its plants.
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Conflicting claims to limited amounts of water in the southwester United States have resulted in numerous court actions, which, in
addition to future supply conditions, have the potential to impact APS's operations.

San Juan River A¢uudieation.Both groundwater and surface water in areas important to APS's operations have been the subject of
inquiries, claims, and legal proceedings, which will require a number of years to resolve. APS is one of a number of parties in a proceeding,
filed March 13, 1975 before the Eleventh .judicial District Court in New Mexico to adjudicate rights to a stream system from which water for
Four Corners is derived. An agreement reached with the Navajo Nation in 1985, however, provides that if Four Comers loses a portion of its
rights in the adjudication, the Navajo Nation will provide, for an agreed upon cost, sufficient water from its allocation to offset the loss. In
addition, APS is a party to a water contract that allows the company to secure water for Four Corners in the event of a water shortage and is a
party to a shortage sharing agreement, which provides for the apportionment of water supplies to Four Corners in the event of a water
shortage in the San Juan River Basin.

Gila River A 1§udication. A summons served on APS in early 1986 required all water claimants in the Lower Gila River Watershed in
Arizona to assert any claims to water on or before January 20, 1987 in an action pending in Arizona Superior Court. Palo Verde is located
within thegeographic area subject to the summons. APS's rights and the rights of the other Palo Verde participants to the use of groundwater
and effluent at Palo Verde are potentially at issue in this action. As operating agent of Palo Verde, APS filed claims that dispute the court's
jurisdiction over the Palo Verde participants' groundwater rights and their contractual rights to effluent relating to Palo Verde. Alternatively,
APS seeks confirmation of such rights. Several of APS's other power plants are also located within the geographic area subject to the
summons. APS's claims dispute the coin's jurisdiction over APS's groundwater rights with respect to these plants. Alternatively, APS seeks
confinnation of such rights. In November 1999 the Arizona Supreme Court issued a decision confirming that certain groundwater rights may
be available to the federal government and Indian tribes. In addition in September 2000, the Arizona Supreme Court issued a decision
affirming the lower courts criteria for resolving groundwater claims. Litigation on both of these issues has continued in the trial court. In
December 2005, APS and other parties filed a petition with the Arizona Supreme Coup requesting interlocutory review of a September 2005
trial court order regarding procedures for detemiining whether groundwater pumping is affecting surface water rights. The Arizona Supreme
Court denied the petition in May 2007 and the trial court is now proceeding with implementation of its 2005 order No trial date concerning
APS's water rights claims has been set in this matter.

Little Colorado River Az§udicalion. APS has filed claims to water in the Little Colorado River Watershed in Arizona in an action
pending in the Apache County Arizona, Superior Court, which was originally filed on September 5, 1985. APSs groundwater resource
utilized at Cholla is within the geographic area subject to the adjudication and, therefore, is potentially at issue in the case. APSsclaims
dispute the courts jurisdiction over its groundwater rights. Alternatively, APS seeks confirmation of such rights. Other claims have been
identified as ready for litigation in motions filed with the court. No trial date concerning APSs water rights claims has been set in this matter.

Although the above matters remain subject to further evaluation, APS does not expect that the described litigation will have a material
adverse impact on its financial position, results of operations, or cash flows.

26



l

luhk al ( untcnt<

BUSINESS OF OTHER SUBSIDIARIES

Bright Canyon Energy

On July 3 I, 2014, Pinnacle West announced its creation of a wholly-owned subsidiary BCE. BCE will focus on new growth
opportunities that leverage the Company's core expertise in the electric energy industry. BCE's first initiative is a 50/50 joint venture with
BHE U.S. Transmission LLC a subsidiary of Berkshire Hathaway Energy Company. The joint venture, named TransCanyon, is pursuing
independent transmission opportunities within the eleven states that comprise the Wester Electricity Coordinating Council, excluding
opportunities related to transmission service that would otherwise be provided under the tariffs of the retail service territories of the venture
partners' utility affiliates. TransCanyon continues to pursue transmission development opportunities in the western United States consistent
with its strategy.

On March 29 2016, TransCanyon entered into a strategic alliance agreement with Pacific Gas and Electric Company ("PG&E") to
jointly pursue competitive transmission opportunities solicited by the CAISO, the operator for the majority of California's transmission grid.
TransCanyon and PG&E intend to .jointly engage in the development of future transmission infrastructure and compete to develop, build, own
and operate transmission projects approved by the CAISO.

El Dorado

El Dorado owns minority interests in several energy-related investments and Arizona community-based ventures. El Dorados short
term goal is to prudently realize the value of its existing investments. As of December 3 l 2016, El Dorado had total assets of approximately
$1 l million. El Dorado is not expected to contribute in any material way to our future financial performance, nor will it require any material
amounts of capital over the next three years.

4 CA

See "Business of Arizona Public Service Company - Energy Sources and Resource Planning Generating Facilities Coal-Fueled
Generating Facilities - Four Corners" above for information regarding 4CA. As of December 3 l, 2016, 4CA had total assets of approximately
$69 million.

OT HER INFORMAT ION

Subpoenas

Pinnacle West has received grand jury subpoenas issued in connection with an investigation by the office of the United States
Attorney for the District of Arizona. The subpoenas seek information principally pertaining to the 2014 statewide election races in Arizona
for Secretary of State and for positions on the ACC. The subpoenas request records involving certain Pinnacle West officers and employees,
including the Company's Chief Fxecutive Officer, as well as communications between Pinnacle West personnel and a former ACC
Commissioner. Pinnacle West is cooperating fully with the United States Attorneys office in this matter.
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Other Information

Pinnacle West, APS and El Dorado are all incorporated in the State of Arizona. BCE and CA are incorporated in Delaware.
Additional information for each of these companies is provided below:

Principal Executive OlTice
Address

Approximate
Number of

Employeesat
December31 2016

Pinnacle West

Year of
Incorporation

1985 89

APS 1920 6,244

BCE 2014 6

EI Dorado 1983

CA 2016

400 North Fifth Street

Phoenix As 85004

400 North Fifth Street

P.O. Box 53999

Phoenix AZ 850723999

400 East Van Buren

Phoenix, AZ 85004

400 East Van Buren

Phoenix, AZ 85004

400 North Fifth Street

Phoenix AZ 85004

Total 6339

The APS number includes employees at jointly-owned generating facilities (approximately 2628 employees) for which APS serves
as the generating facility manager. Approximately 1,613 APS employees are union employees, represented by the International Brotherhood
of Electrical Workers ("IBEW") or the United Security Professionals of America ("USPA"). APS concluded negotiations with IBEW
representatives over the new collective bargaining agreement in April 2015, and the new agreement is in place until March 3 l , 20 lb. The
contract provides an average wage increase of 2.0% for the first year, 2.25% for the second year and 3.0% for the third year. The Company
concluded negotiations with the USPA over the terms of a new collective bargaining agreement in May of 2014, and the new agreement is in
place until May 3 l, 2017.

WHERE T O FIND MORE INFORMAT ION

We use our website( www.pinnaclewesI.com) as a channel of distribution for material Company information. The following filings
are available free of charge on our website as soon as reasonably practicable after they are electronically filed with, or furnished to the
Securities and Exchange Commission ("SEC"): Annual Reports on Form 10-K definitive proxy statements for our annual shareholder
meetings Quarterly Reports on Form l0Q, Current Reports on Form 8K and all amendments to those reports. Our board and committee
charters, Code of Ethics for Financial Executives Code of Ethics and Business Practices and other corporate governance infonnation is also
available on the Pinnacle West website. Pinnacle West will post any amendments to the Code of Ethics for Financial Executives and Code of
Ethics and Business Practices, and any waivers that are required to be disclosed by the rules of either the SEC or the New York Stock
Exchange, on its website. The information on Pinnacle West's website is not incorporated by reference into this report.

You can request a copy of these documents excluding exhibits, by contacting Pinnacle West at the following address: Pinnacle West
Capital Corporation, Office of the Corporate Secretary, Mail Station 8602, P.O. Box 53999, Phoenix, Arizona 85072-3999 (telephone 602-

2504400).
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1. PURPOSECAREERS

1.1. Pinnacle West Capital Corporation ("Pinnacle West. "we or the Company) participates in

EMAIL ALERTS the democratic process to advance our longterm business interests and the interests of ourI customers communities and shareholders. We believe that broad political participation
your email contributes to a strong democracy promotes good government and encourages sound

policymaking.
I Press Releases

I 1.1.SEC Filings 1. Our companys principal subsidiary Arizona Public Service Company (APS) has the

I Events responsibility to provide customers in our service territory with safe. reliable and affordable
I Earnings electricity. Because Pinnacle West and APS participate in a wide range of business activities to

fulfill this responsibility policy decisions at the federal state and local levels can haveUnsubscribe
profound impacts on virtually all aspects of our business.

1.1.2. Our experience and expertise give us an informed perspective on how public policy can

affect our company our customers our communities. and Arizonas energy fuiuI.e. We have a

responsibility to our customer re communities and shareholders to participate in the political
QUICK LINKS

process when appropriate so that our perspectives are heard and so that we can develop

Earnings productive working relationships with governmental decisionmakers.

Events

1 0 K 1.2. The purpose of this Policy is to promote compliance with all applicable federal state and local

1 0 Q laws. rules, and regulations surrounding political contributions by Pinnacle West in a manner
Annual Report

Annual Statistical Report
consistent with our values. This Policy also describes our decisionmaking and oversight processes

for political spending and for reporting of political contributions. in which processes both
Proxy Statement

management and our Board of Directors play important roles.
Corporate Responsibility
Report

2. POLICY STATEMENTS

1/6http:/fwww.pinnaclewestcom/aboutus/corporate-governanceIPoliticalPa anticipationPolicy/defa ult.aspx
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2.1. As one of the largest and longestserving local businesses in Arizona Pinnacle West takes its

commitment to corporate citizenship seriously. Being a good corporate citizen may include being

informed about issues encouraging our employees to volunteer and participate in their

communities speaking publicly about the issues of the day sponsoring a political action

committee and where permitted by law. considering the contribution of corporate funds to

political candidates political parties. political action committees and organizations that engage in

political activities. These activities may also include independent expenditures, or the sponsoring

of a political action committee that engages in independent expenditures. in relation to elections

of candidates to office getoutthevote efforts and ballot initiatives and referenda. In general a

political expenditure is independent when it is not made in cooperation consultation or at the

request or suggestion of a candidate a candidates agent or authorized political committee. or a

political party.

2.2. Many factors guide our political contribution decisions. In general we may support candidates

and organizations that share an interest in public policy thatfuithers our business objectives and

promotes our mission of creating a sustainable energy future for Arizona.The Companys

contribution decisions are based on what is in the best interests of Pinnacle West and not based

on the personal preferences of our executives. li
l
i

i2.3. We do not make corporate contributions to political candidates or office holders where

prohibited by law. Arizona law prohibits companies from making political contributions to

candidates for Arizona offices. Under no circumstances will any political contribution be given in

anticipation of. in recognition of or in return for any official act.

2.4. We may contribute to entities organized and operating under section 527 of the Internal

Revenue Code. These organizations are established primarily for the purpose of influencing the

outcome of elections of candidates for public office. We may also use corporate funds to make

independent expenditures or to contribute to organizations engaged in lobbying or political

campaign activity or that make independent expenditures at the federal state or local level, as

permitted by law.

2.5. Pinnacle West may directly sponsor a registered political action committee that engages in

independent expenditures concerning specific candidates. initiatives. or referenda. Pinnacle West

is committed to ensuring that any separate sponsored political action committee meets or exceeds

any reporting requirements to the various governmental agencies that collect contribution and

expenditure data.

2.6. Pinnacle West may participate in federal state and local issues through membership in trade

associations which we join to represent various business and industry interests. In addition we

actively promote the economic health of the jurisdictions we serve through our activities with

chambers of commerce. Pinnacle West supports many charitable and nonprofit organizations

that support a variety of community and educational endeavors. These organizations. in turn are

at times actively involved in promoting social welfare missions to our elected leaders. Depending

on their roles any of these organizations may be subject to lobbyist registration and disclosure

reporting obligations with their reports made public by federal and state agencies overseeing

lobbying activities.

2/6http3// pinnaclewest.com/about-us/corporategoverna nee/Political-Pa anticipationPolicy/defa ult.aspx
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2.7. Pinnacle West discloses its political contributions as required by law. In addition, we will

provide a voluntary annual report of contributions subject to this Policy as set forth in Section 5

below. The report will be posted to our website as part of this Policy not later than March 1 of the

succeeding calendar year. We expect those organizations in which we are members or to whom

we provide contributions to meet their own obligations to report the Companys contribution to

the appropriate government authorities.

3 THEPINNACLE WEST POLITICAL ACTION COMMUTEE

3.1. Pinnacle West encourages its employees to be active members of their communities.Along

with participation in civic, charitable and volunteer activities. this includes participation in the

political process. All eligible employees of Pinnacle West may make voluntary contributions to the

Pinnacle West Political Action Committee ("PNWPAC"). The PNWPAC is a voluntary nonprofit,

nonpartisan political association sponsored by Pinnacle West to provide an easy and effective

means for eligible employees to become politically involved if they wish to do so.

3.2. The PNWPAC is directed by a board comprised solely of employees, which makes and

approves all decisions regarding political contributions and budget. Potential contributions are

reviewed by a fivemember PNWPAC executive committee. which makes recommendations for

contributions to be considered by the PNWPAC board. The articles of organization of the

PNWPAC can be found here Applicable law permits administrative support of PNWPAC from

Pinnacle West. PNWPAC provides timely disclosure of its political contributions as required by

law.

3.3. Pinnacle West encourages employees to participate in the political process personally by

voting and by supporting candidates of their choosing. Such participation is not in the Companys

name or on its behalf. Employees will not be reimbursed for personal political contributions or

expenses. either directly through compensation increases of otherwise.

3.4. Some Pinnacle West employees choose to serve their communities by holding public office.

We encourage these employees and appreciate their spirit of public service Employees of

Pinnacle West who wish to campaign for or serve in public office must first notify their supervisor

and the Senior Vice President of Public Policy.

3.4.1. Employees are not permitted to campaign on work time nor can they use company

resources to further their campaigns. Employees must clearly communicate that they are

acting as private individuals. that their views are their own, and that they are not representing

or endorsed by the Company.

3.4.2. Employees who hold public office must recuse themselves from matters directly

involving Pinnacle West. If an employee in public office is uncertain whether an issue directly

affects Pinnacle West. he or she should contact the Senior Vice President of Public Policy.

4. OVERSIGHT

4.1. Corporate contribution decisions are made primarily by our Vice President Federal Affairs.

and Vice President State and Local Affairs, based on the guidelines and objectives described in

3/6http://www.pinnaclewest.com/a boutus/corporategoverna nee/PoliticalPa rticipatio nPolicy/defa ult .asps
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this Policy. These executives typically receive input from other members of our senior

management team, including our Chief Executive Officer.

4.2. During the first quarter of each calendar year management reviews with the Corporate

Governance Committee of the Board of Directors its anticipated governmental affairs strategies

for the year including the priorities for the Companys political expenditure and lobbying

activities. During the year. management periodically reports to the Corporate Governance

Committee on the progress of the Companys strategy. including any significant activities not

encompassed within the initial strategy discussion. Following each of its meetings, the Corporate

Governance Committee provides a summary to the Board of the matters involving political

activities which were discussed at the meeting. In addition as part of its reporting responsibilities

to the Board after year~end. management summarizes the actions taken in furtherance of its

governmental affairs strategies during the year.

4.3. At least annually, the Corporate Governance Committee reviews this Policy and recommends

to the Board any revisions it deems necessary. Our Boards oversight of our governmental affairs

strategy ensures compliance with applicable law and alignment with our policies and Code of

Ethics and Business Practices.

5. ANNUAL REPORTOF POLITICAL CONTRIBUTIONS

5.1. In 2016 Pinnacle West made the following contributions to political parties political action

committees candidates for political office and other entities organized and operating under

section 527 of the Internal Revenue Code:

buttonCo n tr i
l
I

11

Organ iza tion

AZ GOP (Arizona Republican Party)

AZ Democratic Party

AZ GOP Victory {Arizona Republican Party)

Dodie Londen

Emerge

Lets Grow Virginia PAC

Common Good, VA PAC i
g

AZ House Victory PAC

AZ Senate Victory PAC

Morn ing in Nevada PAC

l_
i

I

$ 1 7 5 0 0 0

- - - - i S & O O O

$ 4 1 0 0 0 0

s25.000

10.000-

$6.000

$5.000

$5.000

$5.000

s2.500

$ 1 0 0 0 0

315.000

National LT Governors Association

Senate Republican Leadership Fund

5.2. In 2016 Pinnacle West made the following payments to trade associations that may have

been used for lobbyingrelated of other political activities as reported to us by the trade

associations. These amounts are not permitted to be deducted as ordinary and necessary business

expenses under the internal Revenue Code:

Organ iza tion
No n De d u c tib le

Portion  o f
Dues/Payments

$10.000

4/6
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4/17/2017 Pinnacle West Capital Corp. About Us Corporate Governance Political Participation Policy

9Edison Electric Institute
_Nuclear Energ_y Institute
Ari2ona Tax Research Association

....._. ______.__.___.___.______ 2.1SQ
$17306
$10617

5.3. In 2016 Pinnacfe West made the following payments to entities organized under section

501(c)(3) or 501(c)(4) of the Internal Revenue Code which may have used some of the proceeds

for independent political expenditures, including but not limited to ballot initiatives. or lobbying

related or political campaign activities as permitted by law:1

AmountOrganization

Arizona Cattle Feeders Associations
Market Freedom Alliance
Expect More Arizona .

_Republican Governors Association
Arizona Free Enter rise Club

$400000
$4130500

$100,000
$75000
$5oooo

5.4. In 2016. Pinnacle West made the following independent political expenditures either directly

or in support of an independent expenditure political action committee sponsored by the

Company:

Organization Amount

Arizona Coalition for Reliable Electricitv
Arizonans for Res sensible Dru Policy
Arizona Grassroots Action PAC
Yes on Pro 493

$4175,000
$10000

$550,000
$2.500

6. LINKSTOOFFICIAL REPORTS

6.1. Contributions to federal elections may be found on the Federal Elections Commission website

at http://www.fec.gov/pindex.shtml.

6.2. Contributions to Arizona state and local elections can be found on the Arizona Secretary of

States website at https://www.azsos.gov/elections/campaignfmancereporting and the Citizens

Clean Elections Commission website at http://www.ccec.state.az.us/en/resources.

6.3. Reports on the Companys federal lobbying activity can be found on the website of the U.S.

House of Representatives at http://clerk.housegov/public_disc/f1nancial.aspx and the U.S. Senate

at http://www.senate.gov/Iegislative/lobbyingdisc.htm#lobbyingdisc=Ida.

1 in addition Pinnacle West made a posteiet tor= control>utir>n of $5.800 to: TrumI8 for America. a 50l[C\(4) supporting the Presidential
transition Team. but which was not engaged in Ballot initiatives. Iot ivirigfeéateed Ur political campaign activities other wise discussed Era
this section

2 501(c)(5).

Contact Us

1
g. B r i g h t  C a n y o ntaps

Site Map Supplier Web Regulatory Compliance

By using this website you accept our Terms of Use and Privacy Policy agreements.

All rights reserved. <c= 2017 Pinnacle West Capital Corporation.
l

Powered By QS arc 4.4.6. 14 l

l

l

http://vwvw.pinnaclewest.com/aboutus/corporategovernance/PoliticaIParticipationPolicy/default.aspx
5/6
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Motion filed to stop
Commissioners from ruling in
APS solar case, accusations of
bias
BY: Lauren Ginger
POSTED:
UPDATEDI
TAG: state

3:48 PM, Sep 17, 2015
1o:1o AM, Get 9, 2015

Share Article

UPDATE 10/7/15

The Corporation Commission has rejected the claims of bias made in this complaint.

The Commission let the 20-day time limit expire, so the filings are considered denied.

Commissioners Tom Forese, Doug Little and Bob Stump said in a filing that they were

unbiased in all aspects of the August hearing in which the Commission allowed APS to move

forward with their request to raise rates for rooftop solar customers.

Forese wrote, "After a thorough review of the record, and having fully considered these

matters, I have determined that there are no grounds for disqualif ication or recusal that would

prevent me from participating in this decision."

APS dropped its request to raise rates before its next rate case hearing, though, after these

allegations were made.

Commission Chairman Susan Bitter Smith said the Commission may take up APS's request to

drop the issue at its October 20 Open Meeting.

Two former Arizona Corporation Commissioners have f iled a motion with the Commission,

seeking to disqualify Commissioners Tom Forese and Doug Little from the decision-making

1 /4http://wvvw.abc15.com/news/state/motion-filedtostop-commissioners-from-rulingin-aps-solar-caseaccusations-of-bias
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process in Arizona Public Service's solar net metering case, accusing them of being biased

because they allegedly benefitted from "massive donations" from Arizona Public Service (APS)

during their 2014 campaigns.

Bill Mundell and Renz Jennings, a Republican and a Democrat respectively, filed the motion

with the ACC on Thursday, along with solar company Sur Run, Inc.

l

l

Sur Run also filed a separate motion to recuse Commissioner Bob Stump, as well, citing

allegations that he "repeatedly indicated pre-judgment of issues before him involving rooftop

solar," according to a press release.

The motion against Forese and Little, filed by attorney and former Tempe Mayor Hugh

Hallman, accuses them of benefitting from millions in dark money spent in the 2014 election.

Dark money groups spent about $3.2 million in ads for Little and Forese and in attack ads

against their opponents. It's widely believed that the money was supplied by APS or its parent

company, Pinnacle West.

APS has not responded to claims that it was behind the campaign donations to the two

candidates, but has defended its right to be involved in the political process.

Barbara Lockwood, General Manager of Regulator Affairs and Compliance for APS, said in a

statement that this is part of a larger tactic by some rooftop solar companies to delay

Commission actions so rooftop solar companies can continue making profits now.

"This latest ploy by SolarCity and Sur run doesn't surprise us at all - it is more of the same to

try to divert attention from serious policy discussion and decisions about issues critical to the

energy future of Arizona," she said in the statement. "It's not just happening in Arizona, it's the

"playbook" these companies are deploying across the country, from Florida to Wisconsin to

Nevada."

Last month, the ACC allowed APS to continue with their net metering case, after the company

requested to raise fees on rooftop solar customers.

Solar interests came out in force to object to the request, calling it an unfair attack on the solar

industry.

2/4http://www.abc15.comlnews/state/motionfiled-tostop-commissioners-from-ruling-in-aps~solar-case-accusations-of-bias
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The ACC is an elected five-member commission that regulates water,gas,power and other

companies that hold monopolies in the state, including APS.

On a conference call about the motion Thursday, former Commissioners Jennings and

Mundell said they were concerned about the dignity and integrity of the Commission.

They said public perception is clear that APS was behind the dark money in the 2014 election,

and that the public has a right to know if the decision-makers on the ACC are "fair-minded and

unbiased."

as"There's something quite distressing about the idea of a utility picking its own regulators,

Jennings said.

The two former Commissioners also said they are concerned about disclosure.

Hallman said the former Arizona Supreme Court Justice Thomas Zlacket issued an opinion

that the Arizona Constitution clearly permits the ACC to force APS to disclose its political

spending.

A spokesperson for the ACC said because this is a pending matter before the Commission, it

would not be appropriate for them to comment at this time.

Forese's office didn't immediately return calls and Little's office said he was not commenting at

this time.

This is the latest in a series of issues that have embroiled the ACC in controversy.

Commissioner Bob Stump is under investigation by the Arizona Attorney General because of

accusations that he exchanged text messages with APS executives during the 2014 campaign.

And, earlier this month, another attorney filed a complaint with the Attorney General's Office

calling for Commissioner Susan Bitter Smith to be removed from office because of conflicts of

interest.

Copyright 2015 Scripps Media, Inc. All rights reserved. This material may not be published, broadcast, rewritten, or

redistributed.

http://www.abc15.com/news/state/motion-filed-to-stop-commissioners-from-rulingin-aps-solar-case-accusation s-ofbias
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iBurns, Tobin win 2 of 3 seats on Corporation Commission
l

By Howard Fischer Capitol Media Services Nov 9 2016
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By Howard Fischer

Capitol Media Services

PHOENIX The states largest electric company is going to get at least one of the utility regulators it wants for the $4 million it

spent on the campaign for Arizona Corporation Commission.

And probably a second.

Preliminary results show incumbent Bob Burns winning a second four~year term. Burns was supported for reelection by

Pinnacle West Capital Corp., parent of Arizona Public Service, which put $4 million into TV commercials and other media to

ensure that the commission remains an allRepublican affair.

1/4
http1//azdailysun.com/newsnocal/bumstobinwinofseatson~corporationcommission/article_c4e4206b-0f1956959013-079926f58c9b.html



4/18/2017 Bums Tobin win 2 of 3 seats on Corporation Commission | Local | azdailysun.com

Incumbent Republican Andy Tobin, also supported by Pinnacle West, was running second among the five contenders. But

remained unclear late Tuesday whether all that spending would also mean the utility would be successful in replacing retiring

commissioner Bob Stump with Boyd Dunn, the third Republican in the race and also backed by Pinnacle West.

It didnt hurt Burns that he also was the beneficiary of some of the $2.4 million that Save Our AZ Solar put into the race on his

behalf as well as Democrat challenger Bill Mun dell. While Pinnacle West got behind Burns financially Kris Mayes who is

running the Save Our AZ Solar campaign, said both he and Mundell have been consistent supporters of solar energy.

Left out in the financial cold in all of this heat spending was Tom Chabin, the other Democrat running for one of the three

seats up for grabs.

SolarCity itself spent $41000 on his behalf along with Mundell and Burns in mailings to the company's customers. But Chabin

was not part of the bigger ad campaign by Save Our AZ Solar with only a lateinthecampaign $1,200 expenditure for signs.

l

l

Mayes said that with less money to spend than Pinnacle West, it came down to a question of priorities.

l
l

l

"We wanted to be sure to support two very prosolar and proconsumer advocates for the Corporation Commission" she said.

And there's also the fact that both have a record: Mundell with his prior service on the panel and Burns who was first elected

to the commission four years ago.

All that support by both sides for Burns appeared to be paying off: Preliminary results showed him in the lead in the fiveway

race for the three available seats. The vote tallies among the rest of the Held, however, were too close to each other to make

predictions.

That question of who are the pro-solar and proconsumer candidates got muddled during the extensive campaign.

The Pinnacle Westfinanced TV ads promoted Burns, Dunn and Tobin as "Arizonas sustainable solar team," complete with

pictures of commercialscale solar power collectors. And it says the trio will represent Arizona taxpayers, not outofstate

special interests," a slap at Californiabased SolarCity.

But the truth of it all comes down to the more difficult question of balancing the goal of diversifying the states sources of

energy with the costs.

Most directly at issue is that customers who generate their own rooftop power get a credit for anything they do not need and

sell to the utility. That is a credit at retail rates.

Then, on an annual basis, all accumulated excess credits are paid off in cash,albeit at a lower wholesale rate.

All Arizona utilities contend that essentially requires the customers who cannot afford rooftop solar to pick up more than their

fair share of the cost of building and operating the grid. They want a change in the reimbursement formula.

http://azdailysun.co m/newsAoca l/bumstobinwinofseatsoncorporalion-commission/article_c4e4206b-Of195695-9013O79926f58c9b.html
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Mundell and Chabin, for their part, argue that any electricity produced by homeowners means less need for utilities to build

expensive power plants and then charge customers for their construction.

Utility policy aside, the race has featured echoes of what happened in 2014 when two organizations that refuse to disclose

donors spent $3.2 million to help elect Republicans Tom Forese and Doug Little.

An APS spokesman has refused to confirm or deny that his company or its parent was the source of that cash. And the FBl has

opened a probe into the 2014 race, though it remains unclear whether the dark money" is at the center of that or some

activities by a nowretired commissioner.

Burns, in turn, has subpoenaed the records of both companies. They have produced some already public documents but have

turned around and sued Burns to block any further efforts to get into their books.

Attorney General Mark Brnovich has issued an opinion saying that Burns is entitled to certain records from APS as a regulated

utility. But he said it will take the votes of three of the five commissioners to get at the books of Pinnacle West, votes that,

date, Burns has been unable to get.

Mundell and Chabin have vowed to provide those votes if elected.

Pinnacle West backed Burns despite the subpoenas. Company CEO Don Brandt has said he finds Burns preferable to either of

the Democrats, contending that their statements during the campaign show they cannot be trusted to be fair.

The new commission will be the one to review a request by APS for an 8 percent rate hike as well as rate requests by other

Arizona utilities.

http://azdailysuncom/newsAocal/bumstobinwinofseatsoncorporationcommission/article_c4e4206b0f195695-9013-079926f58c9b.html 3/4
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M e m o r a n d u m
From the office of

Commissioner Bob Burns
Arizona Corporation Commission

1200w. WASHINGTON
PHOENIX, ARIZONA

(602)542-3682

TO : Docket Control

DATE : February 7, 2017

FROM: Commissioner Bob Burns' Once RU-00000A-17-0035

SUBJECT: CreateNew Docket

Commissioner Burns requests that a new docket entitled, "Development of New

Transparency and Disclosure Rules related to Financial Expenditures by Regulated Monopolies,

Interveners and other Stake holders" be created. The attached materials explain the purpose of

the proceeding.
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CERTIFICATION QF SERVICE

On this 7th day of  February, 2017, the foregoing document was f iled with Docket Control as

correspondence f rom Commissioner Bob Burns and copies of  the following who have not

consented to email were mailed on behalf  of  the Commiss ioner to the fo llowing who have not

consented to email service. On this date or as soon as possible thereaf ter, the Commissioner's

eDocket program will automatically email a link of  the foregoing document to  the fo llowing

who have consented to email service.

Timothy Lasota
ARIZONA CORPORATION COMMISSION
Acting Director- Legal Division
1200 W. Washington
Phoenix Arizona 85007
LegalDiv@azcc.gov
tlasota@azcc.qov
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Elijah o. Abinah
ARIZONA CORPORATION COMMISSION
Acting Director - Utilities Division
1200 West Washington Street
Phoenix Arizona 85007
eabinah@azcc.oov

Dwight Nodes
ARIZONA CORPORATION COMMISSION
Chief Administrative Law Judge - Hearing Division
1200 West Washington Street
Phoenix Arlzona 85007
dnodes@azccgov

By: .4_z; 4.
Lynn ahnke
Executive Aide to Commissioner Bob Burns



BOB BURNS
CommissionerQv

COMMISSIONERS
TOM FORESE _ Chairman

BOB BURNS
DOUG LITTLE
ANDY TOBIN
BOYD DUNN

ARIZONA CORPORATION COMMISSION

February 7, 2017

Dear Corninissioners, Stakeholders and Parties:

of our fourth branch of government that our state constitution and citizens so wisely demand.

Consistent with the detailed justification and objectives outlined in the memorandum attached to

this letter, Shave opened this docket aimed at studying and rectifying problems regarding
financial contributions from regulated monopolies or other stakeholders who may appear before

the Arizona Corporation Commission ("ACC") that may directly or indirectly benefit an ACC
candidate, a sitting commissioner or key ACC staff Obviously, such contributions can lead to
undue influence over ACC personnel, and thereby undermine the objectivity and independence

In

the worst cases, such contributions can lead to "regulatory capture" in which ACC

commissioners act as biased proxies for the regulated monopolies or odder stakeholders who are
financially backing them. These dangers warrant immediate, in-depth study and solutions
created through robust new transparency and disclosure ("T&D") rules. A principal objective of

this docket, then, is to develop robust new T&D rules governing regulated monopolies and
intervcnors, as well as effective new T&D rules governing ACC commissioner candidates,
sitting commissioners, their personal staff and other key ACC staff members.

The comprehensive statement of the problem attached to this letter will guide the investigation
required of current T&D issues threatening the independence and objectivity that is
constitutionally demanded of the ACC and its elected commissioners. The investigation and

study required under this docket will include submissions by the Commissioners, ACC staff
regulated monopolies, interveners, members of the Arizona public, andother stakeholders
regarding the variety of circumstances for possible undue financial influence outlined in the
attached memorandum. I invite submissions to this docket on these important topics and will

also be inviting submissions to this docket via a letter filed in Docket No. E-01345A-l6-0036.

The investigation under this docket will also include obtaining responses to subpoenas I

previously served on Arizona Public Service Co. and Pinnacle West Capital Corporation in
Docket No. E-01345A-16-0036. Those subpoenas are being duplicately tiled in this docket, and

the inforrnadon obtained from then will be used as part of the investigation and rule development
undertaken in this proceeding.

The process to be followed in this docket shall be as follows:



February 10, 2017: This letter and all accompanying materials shall be posted for public review
on my individual web page accessible through:
hnp:// .ucc.Qov/eommissioners/RBums/default.htrnl.

I invite public comment, evidence and testimony regarding the T&D topics discussed in the
Executive Summary by March 3, 2017. Please file your comments in this docket or email
them to: RBurns-web@azcc..qov and I will file them in this docket your behalf.

March 3, 2017: Deadline for submissions of initial comments, evidence and testimony by
regulated monopolies, interveners and other stakeholders.

March 17, 2017: First workshop to gather input on and discuss the development of T&D rules at
10:00 a.m. in Hearing Room #2 at the Arizona Corporation Commission (1200 W. Washington
Street Phoenix, AZ 85007).

March 24, 2017: Deadline for full compliance by Arizona Public Service Co. and Pinnacle West
with the document production requirements of the subpoenas I previously issued to them.

Please look for additional information requests, workshop dates arid times to be announced in
this docket.

Sincerely yours,

4//4-9
Robert L. Bums
Commissioner



Executive Summary

Purpose of the Proceeding

Longstanding legal standards and the political and economic policy sentiments embedded

in Arizona's Constitution support robust transparency and disclosure ("T&D") measures to ensure

properly informed decision-making by regulators, consumers, interveners, competitors,

stakeholders, and even regulated corporate executives, boards, shareholders and Investors. T&D

rules that allow for comprehensive and proactive examination by all regulatory and non

regulatory interested parties of formal or informal practices by regulated monopolies that might

lead to undue positive or negative influence on regulators or regulatory staff are particularly

critical to ensuring a fair, trustworthy, efficient, and objective regulatory environment and sound

regulatory decision-making.

Arizona's constitutional history encourages new answers to problems, and the very

structure and purpose of the Arizona Corporation Commission represented a bold, innovative

solution to issues of corruption, legislative and judicial intransigence, and consumer exclusion

that had plagued traditional governmental forms. Yet, the financial resources of today's

regulated monopolies and other interested corporate players can exploit vast, new loopholes

that undermine the objectivity, independence, transparency and consumer focus constitutionally

expected of Arizona Corporation Commission commissioners and the Commission's staff. The

spirit of innovation and improvement that motivated the creation of Arizona's fourth branch of

government calls the Commission to consider anew all available alternatives to guard the

objectivity and independence that our state's constitutional framers expected, and that our

current citizens deserve.

To maximize the effectiveness of T&D practices, they must run both directions - applied

externally to regulated monopolies and interveners and imposed internally on regulatory officials

and key staff. Comprehensive integration of such T&D expectations in agency ethics rules

supports the same objectives as T&D imposed on regulated monopolies or interveners, creates

disincentives for practices that might lead to or be perceived as establishing undue influence in

the regulatory process, and provides a disclosure safety net in the case of any failures by

regulated monopolies to fully observe their own T&D obligations.

Areas in which robust T&D may be required to gain all the benefits described above for

Arizona consumers and protect the interests of regulated industries, their competitors and their

shareholders and investors include:

• Contributions by regulated monopolies or their affiliates in support of individual

campaigns of Commission candidates or their affiliates,

1
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•

C

•

•

Contributions by regulated monopolies or their affiliates in support of non-
Commission elected officials who may exercise influence over Commission
candidates or elected Commissioners,
Arrangement by which regulated monopolies or other interested parties provide
current employment or business opportunities for family, friends, and close
associates of a candidate or Commissioner, or facilitate future employment of
business opportunities for a Commissioner or their key staff;

Contributions by regulated monopolies or their affiliates to publicly sponsored
events or charities with whom a candidate, commissioner or their immediate
family member is associated as an employee, officer or board member,
Contributions by regulated monopolies to any other entity or program with whom
a candidate, commissioner or their immediate family member is associated as an
employee, officer or board member;
Contracts or other arrangements between regulated monopolies or their affiliates
and persons appearing before the Commission or Commission staff, whether on
behalf of the regulated entity or ostensibly on behalf of other stakeholder or
interested parties, and
Contributions by interveners in Commission proceedings of the same type or
nature as contributions by regulated monopolies that create the potential for
influence over individual Commissioners or key Commission staff.

I

At this time, the Arizona Corporation Commission does not employ robust T&D rules for
regulated monopolies or interveners, and it has not implemented comprehensive T8¢D
requirements for Commissioners, their personal staff or other key Commission personnel. To
develop appropriate policy and implementing rules, it is critical for the Commissioners to
comprehensively study the problems associated with the lack of such rules, the benefits of
implementing such rules, the impacts of different rule structures and alternatives on regulated
monopolies and their affiliates, and all legal issues associated with implementation of such rules.

The purpose of this proceeding is to implement the study mentioned above, to develop
rule proposals for consideration by the Commissioners, and to implement appropriate rules to
improve the T8¢D practices of the Commission and ensure the objectivity, independence and
consumer protection expected by Arizona's constitutional principles.

The Need for Transparency - A Constitutional Mandate

The Arizona Corporation Commission ("ACC") is a unique governmental body, crafted by
the framers of the Arizona Constitution and modified by Arizona's voters over time to perform
broad functions of critical importance to Arizona citizens. The ACC is one of only seven such state
entities created by constitutional command, and only one of  thir teen with elected
commissioners. This unique history and make-up presents the opportunity for the robust,
independent decision-making intended by the constitutional framers. However, the same

2



structural characteristics that open the doors to independent decision-makers who are daily

accountable to the voters also create the potential for regulatory "capture", one of the societal

and economic ills the ACC was principally designed to prevent,

Records of the Arizona Constitutional Convention confirm that the principal supporters of

the various provisions of Arizon a's Constitution concerning corporate regulation were attempting

"'to remedy the accumulated evils and negiigences of [the] period of industrial growth' that had

preceded" the 1910 convention. John D. Leshy, The Making of the Arizona Constitution, 20

Ariz.St.LJ. 1, 88 (1988) (quoting R. Hofstadter, The Age of Reform, note 161, at 2-3). "[T]he

framers ... were particularly concerned with the need to avoid various pitfalls that they

perceived the courts had put in the path of effective regulation" of corporate entities. ld. Among

these were judicial decisions that had struck down corporate regulations under the federal

constitutional clause preventing "impairment of contracts", or had otherwise voided state

legislative attempts to address growing corruption scandals involving railroads and other large

businesses. See id. at 88-89. According to relevant scholarship concerning the Arizona

constitutional debates, the Arizona framers joined other western states "to head off such judicial

challenges by constitutional zing their 'suspicion of big business."' ld. at 89. In short, the ACC

was created to overcome the paralyzing influence large corporations had already proven adept

at wielding in traditional legislative and judicial arrangements.

To overcome such corporate insulation tactics, the Arizona framers did not stop at merely

constitutionally imbuing the state legislature with specific regulatory Powers. Though they did
that also, see Ariz.Const., art. XIV, §§ 2, 14, the framers created an entirely separate branch of
state government, an elected Corporation Commission, "vested with broad Powers to regulate

the activities of 'public service corporations,' defined to include private utilities and common

carriers." John D. Leshy,supra,at 88; Ariz.Const., art. XV. The ACC therefore holds an exceptional

position as a constitutionally-established fourth branch of government, a branch uniquely

assigned legislative, executive and judicial authorities. See, e.g. Ariz.Const., art. XV, §§ 3-5, 13-
14, 17, 19, Statev. Tucson Gas, Elec. Light & Power Co., 15 Ariz. 294, 305, 138 P. 781, 785 (1914)

("The functions of the Corporation Commission are not confined to any of the three departments

named Ilegislative, executive and judicial branches], but its duties and Powers pervade them all

....") The Powers vested by Arizona's framers in the ACC are, at least in part, "supreme" and

may not be invaded by the other branches of government. Tucson Gas, Elec. Light & Power Co.,

15 Ariz. at 306 ("While [the Acc] is not so named, it is, in fact, another department of government,

with Powers and duties as well defined as any branch of the government, and where it is given

exclusive power it is supreme. Its exclusive field may not be invaded by either the courts, the

legislative or executive.")

The Arizona framers also intended that the ACC Commissioners be a uniquely protective

form of governmental machinery assigned Powers "primarily for the interest of the consumer."

ld. at 308, 138 P. at 786. One of our Supreme Court's earliest pronouncements on the structure

and intent of the ACC held:

3
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It i5 to be remembered that the framers, and the people who adopted it, designed
that our Constitution abandon the beaten path of precedents in Constitution
making, and handle modern problems and conditions by advanced and up-to-date
methods and formulas. The supervision and control of public utilities has ever
been, and probably always will be, one of the most vexatious as well as vital
questions of government. All persons agree that the capital invested in public
service should receive reasonable remuneration, and that the services rendered
should be efficient and practicable and to all patrons upon equal terms and
conditions. With a full knowledge that these things had not been accomplished
under the laws heretofore existing in this and other jurisdictions, the people in
their fundamental law created the Corporation Commission, and clothed it with
full power to investigate, hear and determine disputes and controversies between
public utility companies and the general public. This was done primarily for the
interest of the consumer. If he is dissatisfied with the rates and charges exacted
of him by his public service corporation, he may file his complaint with the
commission and secure an investigation and determination of the wrong charged.
With trained, capable and conscientious commissioners, it is fair to assume that
he will be granted a speedy hearing and a reasonable adjustment of his complaint.

ld. at 307-308, 138 p. at 786.

The latter reference to "trained, capable and conscientious" commissioners acting in a
fair and reasonable manner exposes the parallel constitutional objectives that ACC
commissioners be unbiased, objective, and accountable to the voters who elect them and the
consumers they primarily serve. The Arizona Supreme Court recognizedveryearly on in the same
opinion the wisdom of the framers in creating the ACC as a truly independent and fair department
basing its decisions on publicly disclosed facts, not behind-the-scenes influence. The court in
Tucson Gas, E/ec. Light & Power Co., 15 Ariz. at 305-306, 138 p. 785-786 specifically noted that
the wisdom of an independent fourth branch to perform utility regulatory functions was
demonstrated in the laments of federal precedent from Iowa which contrasted that state's lack
of a corporation commission with the situation in states like New York, Massachusetts and
Wisconsin which "'have state commission of competent men, who give public hearings, and who
do nothing behind doors, nor in secrecy _ _ a commission with no member interested as a
taxpayer of the city and with no member subject to influences other than the ascertaining of
the truth and the facts/" (quoting Des Moines Water Co. v. City of Des Moines (C.C.),192 Fed.
193, 195 (emphasis added)). Further explicating the efficiency of Arizona's utility regulation
structure, the Arizona Supreme Court adopted a federal court's observation that much litigation
and expense is avoided by a state that has "'an impartial and nonresident commission or tribunal,
with power to fix... rates at a public hearing, and all interested parties present, with the tribunal
selecting its own engineers, auditors, and accountants."' Tucson Gas, E/ec. Light & Power Co., 15
Ariz. at 305-306, 138 p. 785-786 (quoting Des Moines Gas Co. v. City of Des Moines (D.C.), 199
Fed. 204, 205). Thus, the Supreme Court members closest in time to the constitutional birth of

4



the ACC acknowledged the framers' expectation that the Commissioners be competent, act

publicly, have no personal interest in the matters being decided before them, and be subject to

no influences "other than the ascertaining of the truth and the facts."

Transparency, objectivity, accountability to Arizona's utility consumers and an absence of

influence by corporations affected by their decisions are thus hallmark expectations for ACC

commissioners under the Arizona Constitution. The Commissioners, and all candidates who

strive for such office, operate under a constitutional mandate to avoid influence by those who

may or do appear before them, particularly those subject to their regulation. The Commissioners

are legally bound to decide questions in their sphere of Powers on facts and the objective

principles that guide appropriate regulatory decisions in the fields for which they are delegated

responsibility by the people. Deciding anything based on the promise or potential of financial or

other support benefitting a commissioner or those close to him or her personally is constitutional

blasphemy and rejects the sacred trust Arizona's constitutional framers so uniquely fixed upon

the Commission.

The Need for Transparency - A Matter of public Confidence

Given the unique responsibilities of ACC officials to give a primary consideration to the

interests of Arizona consumers, it is logical that such consumers would recoil at the perception

that ACC officials were primarily, or equally, or even just potentially influenced by considerations

of personal benefit or association in performing their public duties. As the Supreme Court of

Arizona explained in addressing ACC commissioner conflict of interest standards under A.R.S. §
40-101:

The principle which governs our opinion is fundamental and lies at the core of

representative government. Our three corporation commissioners are

representatives of the people, elected to office with specific constitutional and

statutory duties. They must be free of conflicts both at the point of election and

during tenure in office.

Jennings v. Woods,194 Ariz. 314, 316, 982 P.2d 274, 276 (1999). The Court added that "[p]ublic

confidence in government officers is vital" as it held an ACC candidate ineligible because he held

a securities registration and was affiliated with a registered securities dealer (making both of

them subject to ACC regulation).

This notion of protecting public confidence in government operations is the same policy

that compels that judicial officers avoid even the "appearance of impropriety". The simple

conclusion emanating from such well-established policy is that even the potential of regulatory

capture by regulated monopolies or other stakeholders can so destroy critical public confidence

that even the potential that commissioner objectivity and independence might be compromised

must be curbed.
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Thus, binding Arizona law confirms as a "fundamental" and "core" concept of our state

governmental structure that all ACC commissioner candidates, and all elected commissioners,

must be free of conflicts through association with regulated monopolies, and that the principal

objective of such standards is to ensure public confidence in Acc proceedings. There can be no

greater justification for policies of the Commission than the preservation of the essential and

unwavering public confidence in the objectivity and independence of ACC officials, elected and

non-elected alike.

Undue and Undisclosed Influence Comes in Many Forms

The need for thoughtful fy constructed, robust T&D rules is all the more pressing giventhe
many different varieties of powerful, yet largely undetectable, avenues for influence our modern
civic and economic structures offer. While outright bribery or graft is still possible, many far more
subtle and pernicious approaches also exist for benefitting, and thereby influencing, an ACC
candidate or official while maintaining secrecy and denying the electorate and utility consumers
the ability to assess whose interests an ACC candidate may really be prioritizing. Most of these
are difficult to identify for investigation, let alone to fully expose, without the help of voluntary
disclosures. The following is a brief and incomplete list of alternative paths for surreptitiously
generating influence with a candidate or elected official.

A. Contributions to "Independent" ExpenditureGroups

One of the most efficient and pernicious forms of influence peddling available under the
current Arizona system includes contributions made anonymously to support independent
political expenditure groups that are purportedly unaffiliated with a registered candidate or
political party. By making the contribution known to a candidate informally through a
communication network that involves no written record, a contributor ensures the candidate
knows of their lucrative support while allowing the candidate and their campaign plausible denial
of any coordination with the independent group or its donors. Given the relatively small
community of political campaign professionals, lobbyists, and elected officials in Arizona, such
communication networks can be very small and effective at relaying messages of support and
gratitude between candidates and donors without any public acknowledgement on either side
of the arrangement. They can even very efficiently help a candidate direct the spending made
possible by such donor largesse in a most informal and clandestine process.

The temptations to use such machinations to avoid disclosure rules and mislead the
voting public are myriad. For instance, the principals of an independent expenditure group can
be motivated by their own income interests - whether that be through salary they pay
themselves to manage the organization or to supply it with advertising resources, or by bolstering
their image as a "kingmaker" or as carrying heavy political influence, key marketing tools for
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other business pursuits in lobbying or campaign management. It is not hard to imagine those
with lobbying aspirations or interests wanting to use independent expenditure groups to prove
to large corporate donors or wealthy business people their personal dexterity at linking such
entities or persons with the politically influential in our state. The independent expenditure
group may alternatively be manned by party loyalists or operatives who gain power, prestige and
positions within their chosen political organization by providing candidates from that party the
monetary resources they need for campaigning.

On the donor side, the independent expenditure option allows corporate citizens to make
sizeable and influential donations without having their customer base learn what side of the
political aisle they are financially supporting. In the case of regulated monopolies, exposure that
the entity supports candidates of any particular party risks upsetting a large customer
constituency whose agitation can motivate regulatory complaints and adversarial appearances
in proceedings where the regulated entity would otherwise falsely cultivate the perception of
general customer support, or at least customer disinterest. Similarly, donors to independent
expenditure groups may know that their open affiliation with a candidate risks votes for the
candidate. For instance, opponents of an ACC candidate who openly courts financial backing
from a regulated entity could mount an effective campaign charging the candidate with being
"bought and paid for" by special interests he or she is supposed to oversee. By directing their
contributions anonymously through an independent group, the regulated entity gets to improve
the election potential of the candidates they believe will favor their interests without
simultaneously offending voters who may dislike or distrust the corporate donor.

And there is little, if anything, stopping such motivated participants from communicating
and coordinating with one another "under the radar" of election officials, the press, or the public.
Consider, for example, a highly motivated independent expenditure group ("lEG") chair with a
longstanding tie to a lobbying group and political aspirations for a state party chairmanship. It
would take little effort for that person to "find" the governmental affairs officials at a regulated
entity, arrange a lunch, and in the course of a few minutes of chatting about "what they are
respectively up to" list various ACC candidates the lEG plans to support with advertising in the
upcoming election and express how close the lEG chair is personally to the social circle Candidate
X runs in. The regulated entity's employee can casually share how enthusiastic his or her
employer is about Candidate X, express "regret" that they cannot express such support more
directly to the candidate, but explain how willing they might be to help out the lEG with a large
donation to help fund "whatever you think will help Candidate X the most." The expenditure
group chair takes that and "thinks about it" by talking to an old lobbying friend who just happens
to be close to Candidate X's campaign chair, mentioning the lunch recently with the regulated
entity employee and asking how the lobbying friend thinks the lEG might best help candidate X
if the lEG just happened to land a large donation. The lobbying friend makes one call to the
campaign chair to inquire how the campaign is proceeding and what they wish they had more
money for. When the circle is closed and the money flows to precisely what Candidate X desired,
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the lobbying friend makes sure to mention to the candidate's campaign manager just how
"generous" she hears the regulated entity is being with their parties' candidates this year, or
otherwise share some relatively transparent "coded" confirmation of the support provided by
the regulated donor.

The foregoing example exposes how easily coordination is accomplished surreptitiously
and with plausible denial baked in. One can imagine many instances in which the participants
would hardly make the efforts outlined above to keep their coordination secret but in which they
would still feel relatively well protected from discovery. The misuse of so-called "dark money"
arrangements therefore promises to entice less-than-scrupulous candidates, campaign officials,
expenditure group principals, and regulated monopolies to engage in cloaked influence-peddling.
What suffers, of course, is the electorate who will vote for candidates having no idea of their
secret reliance on and allegiance to regulated monopolies and misplacing their trust in the
integrity and independence of the candidates they vote for. Also harmed are consumers ofAcC-
regulated services who count on commissioner objectivity in making critical regulatory
determinations and policy that will impact consumer costs and service reliability. Finally, the
entire Arizona populace is harmed because the potential for such invisible influence schemes.
robs the public of the critical confidence they both need, and deserve, in one of their most vital
government institutions.

B. Contributions to Events or Entities That Can Directly Benefit a Candidate,
Commissioner or Their Family and Friends.

i
i

i
.

It is plausible to expect that Commission candidates and even sitting commissioners might
retain private interests outside the Commission that could benefit from direct or indirect support
of regulated monopolies. It would not be unusual for a candidate to come from a position on a
private policy advocacy group or even from a "think tank" established within the state university
system. After all, recent reporting indicates that.both Arizona State University and the University
of Arizona have established "centers" that can apparently receive substantial private sponsorship
funding. Conceivably, under current ACC rules a candidate might approach, or be approached
by, a regulated monopoly concerning substantial financial contribution to an institute or center
that pays the candidate a salary or that underwrites other substantial travel or other expenses
for the candidate. The contribution would not appear as a campaign contribution, though the
support it provides a candidate by ensuring their ongoing employment compensation and
allowing them to extend their personal "brand" and reputation extensively through appearances
and communications on behalf of their institutional employer could undoubtedly have even
greater impacts than a direct campaign contribution. This is especially so because the amount of
contributions to the candidate's "think tank" affiliate would not be limited by campaign
expenditure laws.
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Consider the example of Candidate X who works in a director capacity for an economics
policy center at an Arizona university and plans to run for an ACC seat in the general election that
is a year-and-a-half away. As part of his or her regular fundraising efforts, the candidate might
approach a regulated monopoly and seek general donations to the policy center efforts, knowing
that when received such funds can be used to directly or indirectly benefit the candidate. A
regulated monopoly that is eager to show its support - and in turn capture a commissioner for
future cooperation - might generously contribute to the center's budget or works. And, they
might attempt to do this anonymously so that the money trail is never easy to spot or unravel.

Of course, the potential for abuse seems even greater if a sitting commissioner attempts
to maintain such sponsorship relationships with regulated monopolies outside their ACC position
after taking their position on the Acc. Depending on how the commissioner benefits from such
"moonlighting", their dual position can create substantial opportunities for undue financial
influence, and even capture, by generous sponsoring regulated entities. Only a broad and robust
transparency and disclosure program will force such relationships into the light.

It is also not surprising that individuals aspiring to elected ACC positions might have
spouses, children, other relatives, or even close friends who could benefit either directly or
indirectly by contributions that might be facilitated by a regulated entity. As just one example, it
could be quite easy for the entity to arrange a job for the spouse, family member or friend of a
candidate or Commissioner with a subcontractor or vendor that is economically beholden to the
regulated entity. Such deals can be cut with a simple phone call and are just the most dramatic
example of so-called "straw donor" practices in which a regulated entity uses a proxy to provide
the benefit. Arizona's lack of disclosure requirements for such activities encourage them. After
all, the role of the regulated entity in such transactions is completely shielded from the public,
and even other regulators, under the current system.

Many other paths also allow a regulated entity to provide direct or indirect financial
benefits to someone the candidate or commissioner cares about. Imagine, for instance, a
candidate whose spouse works for a local business lobbying association, or a government policy
study or advocacy group. It is not difficult for the regulated entity to find ways to ingratiate
themselves with, and even to financially benefit, the spouse by making material contributions to
their entity or cause. Consider a local chamber of commerce entity headed by the husband of an
Acc candidate whose continued employment and salary are dependent on the revenue the
chamber group can generate annually. Now imagine that when that individual's wife initiates
her campaign for an ACC seat, a regulated entity initiates a sizeable donation to the chamber
group headed by the husband, sending the message that the donation may be renewed annually
if the regulated entity remains pleased with the chambers' efforts.

Other examples abound. For example, a Commissioner's child may be the co-founder of
a non-profit charter school entitled to public funding under Arizona law, and may co-own a for-
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profit entity that owns and leases to the non-profit its school facilities. The lease rates impact
the owners' annual incomes, and they can be increased when the budget of the non-profit school
increases. One simple way to provide such extra financial capacity for rent payments is for a
regulated entity to make material annual charitable contributions to the non-profit entity. Such
contributions might come via a separate charitable foundation sponsored by the regulated entity,
by the regulated entity encouraging its employees to contribute to the charter school, or by its
encouraging or arranging for even third party vendors or subcontractors to make such
contributions. By such arrangements it is relatively easy for a regulated entity to "wash"
contributions intended to buy candidate or Commissioner goodwill or allegiance through
seemingly benign charitable activities. ironically, a particularly bold regulated entity might even
tout such activities as evidence of its laudable corporate citizenship.

Stlll other alternatives could involve arrangements to financially benefit third parties on
whom the candidate or Commissioner relies for other critical political support. For instance, a
regulated entity could hire on a contract basis an individual to run "marketing" or "community
relations" activities, knowing the individual is also responsible for helping the candidate or
Commissioner gather a substantial amount of their campaign financial support from other
donors. The contracted individual might thereby have considerable persuasive influence on the
candidate or Commissioner that is well known to the regulated entity. While the regulated entity
could plausibly claim its exclusive objective is to obtain unique marketing insight or public
relations skills from the contracted individual, it could subtly, or not so subtly, tie its continued
employment of the individual to their exercising their influence over the candidate or
Commissioner at critical points.

c.
i
liContributions to Charitable or Political Organizations.

Even a candidate's or Commissioner's own seemingly benign association with a politically
neutral charitable organization or policy study group could serve as a leverage opportunity by a
financially well-heeled regulated entity. After all, a candidate or Commissioner who is personally
committed to the organization or uses their affiliation with the association as a political selling
point could be heavily influenced by an entity's support of their charitable interest. For most
struggling charitable groups, even a relatively small annual contribution - say $10,000.00 -
$25,000.00-could mean the difference between continued existence and collapse. It could also
allow the creation of a new program garnering considerable public interest and support for which
a candidate could claim much-needed credit. And, once the regulated entity creates the threat
that its continued support may be pulled, it owns a leverage tool that can be deployed at
opportune times.
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D. Contributions t o Support Civic Events.

i

l

l

T he his tory of  the A C C  inc ludes regular  inqui r ies and concerns subm i t ted by ut i l i t y
consumer consti tuents about the seemingly large dol lars being spent by some uti l i ty enti t ies on
sponsorship of public buildings, l ike stadiums or youth ballf ields, or sponsorship of public events
l ike parades, festivals, concerts or the l ike. Whi le consumer interest  most  of ten stems f rom
concerns that the cost of such sponsorships are passed on to consumers in uti l i ty rates, a more
subt le concern is equal ly just i f ied.  Publ ic of f ic ials who may have signi f icant  inf luence over a
candidate or Commissioner may depend on such support for their government's large events or
venues.  T hey can be leveraged by threats that  the sponsor ing ent i ty  m ay end or  cur ta i l  i t s
sponsorship to lobby the C om m issioners,  and this can place dram at ic pol i t i cal  inf luence on
Commissioners.

Imagine, for example, the influence that can be wielded by a long-time county supervisor
or ci ty counci l  member who has served as a key state-w ide pol i t ical party leader and who can
help quickly and effectively garner poli t ical support from other party leaders and donors, or who
can al ternat ively help deny ef fect ive par ty support  to a candidate. By providing substant ial
f inancial  suppor t  to the county or  c i ty for  i ts events and venues,  a regulated ent i ty can gain
substantial leverage over the county or city off icial and thereby extend its influence through that
off icial  to al l  candidates or Commissioners that hope to have the support of that county or ci ty
of f icial  and his or her party.  The regulated ent i ty can then cal l  upon the county or ci ty of f icial
w ith threats that i t  w i l l  otherw ise w ithhold further support to county or ci ty events unless he or
she applies appropriate pressure on the Commissioners w ithin their sphere of inf luence. Again,
then, contributions used to claim good corporate citizenship can be deftly used to wrest influence
that undermines consumer interests, and there is no paper trai l  now that al lows such inf luence
or potential  for inf luence to be exposed.

E. Contributions to Other political Allles the Candidate or Commissioner Desires to
Support.

A s a f ina l  exam ple,  i nd iv idual  po l i t i ca l  i n f luence and pow er  can be der i ved through
perceptions that an individual can obtain f inancial support for others from powerful and wealthy
sources. A  Commissioner who is relatively new to Arizona pol i t ical off ice may w ish to pad their
goodwil l w ith other polit ical office holders or office seekers. On the other hand, even a polit ically
experienced Commissioner may w ish to bui ld his or her resume as a difference-maker for other
candidates or elected of f icials.  By successful ly obtaining from regulated monopol ies f inancial
support for other candidates or elected officials a Commissioner can avoid the taint of any direct
personal f inancial gain, whi le nevertheless obtaining a reputation and al legiances that can lead
to reciprocal  support  leading to other  elected of f ices,  pol i t ical  appointments,  or  even pr ivate
business opportunit ies.
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A particularly forward-thinking Commissioner might, for example, cultivate sponsorships
by regulated monopolies for the governor, several mayors, various legislators, and even county
officials hoping to curry favor with such officials for later reciprocal political endorsements, or for
subsequent paid political appointments, or to cultivate a reputation as an influence-peddlerwith
deep contacts that can be marketed in a future lobbying or government relations consultant
career. No matter what the Commissioner's particular long-term objectives might be, however,
gaining the cooperation of the regulated monopolies who can provide financial support at their
behest is critical. Regulated monopolies should be able to quickly spot such opportunities and
exploit them to gain quid pro quo arrangements with Commissioners that are so motivated.
Again, such arrangements will rarely be publicly visible. Instead, the outcome will just look like
sponsorship by a regulated entity of a non-AcC political figure. But, at their heart, such
sponsorships can be used to assert considerable influence over Commissioners.

F. Other Alternative Leverage Arrangements.

l

The variety in the foregoing examples demonstrates that improper influence through
financial contributions can be obtained in a very wide variety of creative arrangements. The
"common denominators" in all such alternatives is that the regulated entity makes arrangements
for or provides some sort of financial support or compensation that ultimately benefits a
candidate or Commissioner. Such benefits may be incredibly direct and material, like arranging
a job for a Commissioner's spouse with a vendor or a regulated entity. Or they may be very
indirect, like making contributions that allow the regulated entity to call in political pressure from
outside political figures that the Commissioner wishes to please for long-term political gains. But
whether or not the arrangement puts dollars into a candidate or Commissioner's pockets or
campaign accounts, the benefits accrued through such outlays can be compelling and can
effectively encourage a candidate or Commissioner to overlook fads, spurn objectivity and
independent analysis, disregard consumer interests, and to seek instead to satisfy the objectives
of the supportive regulated entity. Given the constitutional mandates that ACC Commissioners
behave objectively and independently with focus on the fads and primary concern for the
affected consumers, any such influence is improper.

And, finally, such improper influence is not a threat merely when it encourages allegiance

of a Commissioner who recognizes the benefits they are obtaining from the regulated entity.

Commissioners rely on their personal and agency staff to provide objective research and input,

and to help them independently assess critical policy issues. If key staff have been improperly

influenced to favor a regulated entity through arrangements they perceive as personally

benefic ial they may intentionally  mis lead Commissioners in material ways. Thus, the

opportunities to exercise improper influence in Acc proceedings extend to influence aimed at

key staff.
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Constitutional Paths for Enforcing Transparency and Disclosure

Despite all the attention that the U.S. Supreme Court's 2010 decision inCitizens United v.
Federal Election Commission, 558 U.S. 310 (2010) has given to constitutional protections for
corporate donations in support of individual election campaigns, theCitizens Unitedcourt did not
abandon the federal courts' historic consensus about the importance, and constitutionality, of
transparency requirements concerning political donations. Eight of the nine justices in Citizens
United agreed that disclosure on funding issues is important because "transparency enables the
electorate to make informed decisions and give proper weight to different speakers and
messages." The continued vitality of those objectives means there exist many constitutionally
permissible alternatives for ensuring the public adequate transparency in connection with
corporate financial activities that could garner undue influence with ACC candidates or the
Commissioners.

T&D policies have also historically enjoyed uniquely consistent bi-partisan support for
well over a century in this country. Candidates and supporters of all political parties acknowledge
the powerful assist disclosure requirements offer in curing public political corruption and
informing voters about the financial interests that might influence candidates. The modern
campaign finance disclosure era commenced in about 1890, and by 1927 most states had passed
some form of campaign finance disclosure requirement. On the federal level, Congress enacted
the Publicity of Political Contributions Act of 1910, 36 Stat. 822 (1910), which required "political
committees" to file post-election reports regarding contributions and expenditures with the
House of Representatives. Thus, cross-party support for mandatory disclosure of campaign
donations has fostered legislated disclosure commands in this country for over 100 years. T&D
requirements are therefore a thoroughly American solution to the dangers of undue influence,
particularly the type of influence that might be purchased by persons or entities who stand to
gain financially from that influence. And, the long history of T&D efforts at both the national
and state levels has allowed for considerable experimentation and development, creating
alternative models crafted to avoid overreaching, pitfalls, and loopholes. Though the further
improvement of T&D policies is always possible, the Commission enjoys access to considerable
historical precedent defining legally permissible options-particularly where, as here, we are
dealing with T&D policies involving regulated monopolies.

A. The FocusofT&DMandates is On Disclosure, Not Substantive Control of Speech.

This proceeding is intended to consider transparency and disclosure rules, not rules that
substantively prohibit or restrict the types or amounts of financial contributions or expenditures
regulated monopolies or interveners can make. That latter kind are the type of regulations
rejected inCitizens United.

As for disclosure requirements, U.S. Supreme Court jurisprudence dating fromBuckley v.
Valeo, 424 U.S. 1 (1976) has noted that any free speech burdens imposed by mandatory
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disclosure requirements are minimal because disclosure laws "impose] no ceiling on campaign-

related activities." Therefore, while disclosure requirements must still bear sufficient relation to
government interests, the federal courts have consistently endorsed the constitutionality of very

broad disclosure regulations. see Citizens United,558 U.S. at 369-371, McConnell v. FEC,540 U.S.

93 (2002). The majority opinion in Citizens United even upheld the disclaimer and disclosure

provisions of the Bipartisari Campaign Reform Act, noting that the challenged provisions "provide

the electorate with information" and "insure that the voters are fully informed." Citizens United,

558 U.S. at 367.

In the case of the Acc, it is reasonable to expect that regulated monopolies or other
stakeholders may well attempt to influence the outcome of Acc elections, and that they may
even intend to curry favor or influence with candidates, sitting commissioners, or staff through
their financial expenditures. But the counter expectation is that a fully informed candidate base,
press and electorate will be able to appropriately assess the risks or dangers of undue influence
arising from various forms of disclosed arrangements and will provide the counter-pressures
necessary to discourage improper influence peddling and prevent regulatory capture. Thus, the
Commissioners should have no concern, and make no objection, that this proceeding threatens
to impinge any form of protected speech. The intent is to ensure disclosure and prevent the
fraud that is practiced on the public when a candidate claims the ability and intent to ad
independently and objectively even though a regulated entity or other stakeholder holds the
power to undermine that independence.

B. The Federal and State Constitutions Permit BroadDisclosure Requirements.

As noted, relevant federal and state law have for decades approved disclosure
requirements tied to legitimate governmental interests. The U.S. Supreme Court has recognized
that disclosure of campaign expenditures supports governmental interests by providing valuable
information to the electorate and thereby "aid[ing] the voters in evaluating those who seek ...
office" and "alert[ing] voter[s] to the interests to which a candidate is most likely to be responsive
and thus facilitate predictions of future performance in office." Buckley,424 U.S. at 66-67. That
court also acknowledged that campaign finance disclosure similarly meets legitimate
government interests by "deter[ring] actual corruption and avoid[ing] the appearance of
corruption by exposing large contributions and expenditures to the light of publicity." ld. at 67.
The ACC and the constituency it serves certainly share those same important objectives.

r

Ii

I

Thus, so long as the disclosure requirements adopted for regulated monopolies or

interveners could help deter corruption, or help avoid the appearance of corruption among Acc

candidates and Commissioners, or could aid voters in evaluating those who seek election to a

commissioner seat, or could help alert the voters to interests of regulated monopolies or

interveners who are likely to appear before the ACC that a candidate or Commissioner may be

supportive of, and so long as the rules do not impose substantive limits on contributions such

enti t ies or interveners may make or benefi ts they may help faci li tate for a candidate or

Commissioner, the disclosure requirements should pass constitutional muster. This is not to say
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that appropriate substantive limitations on benefits a regulated entity or intervenor might

confer, or on benefits a candidate might accept, might not also be constitutionally permissible.

However, the purpose of this proceeding is to develop appropriate transparency and disclosure

rules and those rules need principally to be guided by determinations of what will help fulfill the

government objectives outlined above.

c. Existing Rules, Scholarship and Proposals Offer Detailed Examples of

Constitutionally Permissible T&D Requirements.

While the Commission's objectives should be to create an Arizona-specific set of rules

fitted to real-time and anticipated circumstances in this state, enacted statutes and rules from

other jurisdictions, as well as carefully constructed and thoughtful scholarship on the subject of

disclosures, offer examples that can be borrowed and adjusted to our state's dynamics. The

following are just a few examples of such disclosure standards and requirements that might be

studied for adoption.

Federal Requirements

The statues and implementing regulations and guidance governing federal campaign

finance disclosures offer examples of constitutionally permissible transparency mandates. For

instance, the regulations of the Federal Election Commission ("FEC") contain substantial rules

governing election finance reporting. see 11 C.F.R. §§ 102-108 (attached at Appendix A). And
the FEC publishes explanatory materials that elaborate on such reporting/disclosure mandates,

like the FEC's Campaign Guide for Corporations and Labor Organizations (excerpts attached at

Appendix B)

StateLaws

Existing Arizona statutes and regulations, for example the provisions at Article 1.4 of

Chapter 6 of Title 16, Arizona Revised Statutes (A.R.S. §§ 16-925 - 16-928) (attached at Appendix
C), the Citizens Clean Election Act implementing regulations at Arizona Administrative Code

("A.A.C.") R2-20-109 (attached as Exhibit D), reflect existing candidate and donor disclosure

requirements. The Arizona Secretary of State also publishes less formal guidance, such as the

Instruction for Financial Disclosure Statements (attached at Appendix E) that address mandatory

disclosure and reporting requirements related to candidate funding.

State law requirements from other jurisdictions similarly address T&D expectations

related to campaign contributions. And, examples exist in other states of special campaign

contribution disclosure requirements aimed at those who may be doing business with the state

government, such as contractors. See, e.g., Md. Code, Elec. Law § 14-101, et seq., R.I. Gen. Laws
§ 17-27-2, -3; 25 Pa. Cons. Stat. § 3260a(a) (requiring businesses awarded non-bid contracts to
report all contributions made by their officers, directors, associates, partners, limited partners,

owners, or employees, or their immediate family members, aggregating more than $1,000

annually) (see Appendix F, G and H attached to this memorandum). These latter disclosure
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requirements are aimed specifically at exposing benefits conferred by constituent organizations

that may earn material financial benefits in return for their contributions through actions of a

candidate once in office.

Proposed and Summarized Rules

There also exist proposed rules and scholarship that evince attempts at broadening disclosure

requirements to expose and deter "pay-to-play" practices in which candidates for public office

informally require campaign support by those doing business with or appearing before public

agencies to assure their consideration for government business or other government help. One

example, attached as Appendix I here, was a proposed federal Executive Order from 2011. Other

guidance is found in scholarship like the Campaign Legal Center*s paper entitled Disclosure Best

Practices (copy at Appendix J) which surveys the legal standards applicable to disclosure rules

and summarizes current practices aimed at curbing improper economic influence over elected

officials.

The bottom line is that many interested parties, government officials, and legal scholars have

addressed, and continue to offer improvements to, effective T8¢D practices. The fruits of their
efforts spreads a substantial array of alternatives for the ACC to consider, adopt or modify to

meet its unique needs and circumstances.

The Roadmap Offered by Existing Rules and Scholarship

I

The examples of robust T&D practices provided in existing and recently proposed federal and
state law demonstrate with some uniformity the key elements for creation of legally viable and
practically effective regulations. Those elements include:

E.

F.

A. Identifying the circumstances that may give rise to undue financial influence over ACC

candidates, sitting Commissioners, and key ACC staff,

B. Identifying which parties are required to make disclosures to properly inform voters and
consumers about candidate ties to regulated monopolies or intewenors and to deter
attempts at regulatory capture,

C. Establishing the appropriate timing for all required disclosures so that voters and

consumers obtain meaningful data in a timely fashion when it is most needed and when

exposure will be most effective at ensuring voter education and deterrence of attempts

at improper influence,
D. Establishing what facts must be disclosed, including what level of detail must be disclosed

to ensure the degree of public exposure needed for voter education and deterrence;
Establishing the format for the disclosures,
Establishing a mechanism for enforcement of the disclosure requirements, including

investigatory processes, violation notice and hearing proceedings, and penalties or

sanctions, and

16



G. Establishing appropriate vehicles for ensuring widespread and efficient public access to
disclosed information.

In short, the process must begin with education about all the circumstances under which
regulated monopolies or their proxies can, or may have, attempted to provide benefits to or
create influence over Acc candidates, sitting Commissioners, and key ACC staff members. This
means investigating in detail how ACC candidate campaigns are financially supported, what type
of people are involved in that process, and, particularly, how regulated monopolies might use
"straw donor" tactics or surreptitious coordination strategies through networks of government
affairs specialists, entity contractors, lobbyists, and campaign and party officials to financially
promote and support an Acc candidate. It also means ferreting out all other methods by which
regulated monopolies or intervenor stakeholders can use their networks, proxies, influence or
finances to provide indirect financial benefits to candidates, sitting Commissioners, or those close
to them. Finally, it means surveying in detail all methods by which regulated monopolies or
interveners might contribute financially in ways that help an ACC candidate or Commissioner to
build political power or influence, develop future job prospects, or develop future business
opportunities. These investigations must be factual, must delve into realworld examples, must
call upon the regulated communities to voluntarily expose their past tactics and help identify
existing loopholes, and must report findings in public for the voters and Arizona consumers to
hear. Only then can the Commissioners accurately understand all the problems they should aim
to fix.

And once the potential problems are identified, the Commissioners must comb the existing
legal precedents and scholarship to identify the T&D practices that most directly and genuinely
ensure eradication of those problems under the unique circumstances in Arizona. And when the
Commissioners at last craft and select the new T&D rules to apply to their regulated and
intervenor communities, as well as to themselves and their key staff, the Commissioners must be
guided by a common understanding of and commitment to the expectation of Arizona's
constitutional framers that they are striving to achieve true objectivity and independence for
every elected Commissioner and exposure to the voters of any circumstances that might call that
objectivity and independence into question.

17
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Pursuant to Ariz. R. Civ. P. 65, Plaintiffs Arizona Public Service Company ("APS") and
2

3

4

5

6

7

Pinnacle West Capital Corporation ("Pirmacle West"), APS's parent company, collectively, the I

"Companies," respectfully move for a preliminary injunction restraining Arizona Corporation

Commissioner Bums from compelling the production of documents, responses to information

requests, and testimony pursuant to subpoenas he served on the Companies on August 26, 2016.

This application is supported by the Companies' Verified Complaint.
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Last summer, media reports speculated that the Companies donated money in 2014 to

certain politically active 50l(c)(4) social welfare organizations. Arizona law permits such

contributions and does not require their public disclosure. Nevertheless, Commissioner Burns

who is up for reelection this fall-asked the Companies "voluntarily" to refrain from any political

expenditures in the 2016 election cycle. When the Companies refused to muzzle themselves,

Commissioner Bums asked APS to produce any records of its political expenditures in 2014.

When APS demurred, Commissioner Bums launched an investigation that culminated in the

challenged subpoenas, which compel APS and Pinnacle West to provide written information

concerning, among other dyings, their charitable contributions, political expenditures, and

lobbying expendimres made between 2011 and 2016. The subpoenas also compel testimony by

CEO Don Brandt on October 6, 2016. to the Companies' knowledge, never before has a single

Commissioner issued a subpoena targeted at a company's political expression, disconnected from

any Commission-authorized investigation, without any allegation of illegality.

This Court should issue a preliminary injunction suspending any obligation to comply

with the subpoena. See Polaris Inf 'I Metals Corp. v. Ariz. Corp. Comm 'n, 133 Ariz. 500 (1982).

First, the subpoenas are massively overbroad relative to any purportedly legitimate purpose. To

give his investigation a sheen of legitimacy, Commissioner Burns has repeatedly insisted that its

purpose is to ensure that ratepayers are not being charged for APS's charitable contributions,

political expenditures, and lobbying expenses. But, as explained below and as Commissioner

Bums should well understand, the bulk of information sought by the subpoenas is patently

irrelevant to that stated purpose. Thus, the Court should enjoin their enforcement as seeking

I
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11
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13
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15

16

17

18

19

20

21

22

irrelevant information, unduly burdensome, and calculated to harass.

Second, the subpoenas violate the First Amendment. The context makes clear that, in

I reality, the subpoenas are intended as payback for the Companies' refusal to "voluntarily" refrain

from speech during the current election season and are calculated to deter the Companies'

political expression. Commissioner Bums has admitted as much: he publicly described the

purpose of his inquiry as to prevent "utility overspending and overparticipating ... in die elections

of Corporation Commissioners." Complaint r, 24 & Ex. 9. The First Amendment does not

allow government officials to issue subpoenas to retaliate against or discourage political speech.

Third,Commissioner Bums lacks authority under Arizona law to issue the subpoena. To

the extent that the subpoenas are motivated by the Commissioncr's own personal "view [that] it

[is] unacceptable and inappropriate for public service corporations or others to make campaign

contributions," Complaint 1110 & Ex. 2, that view has not been shared by the Legislature, which

is tasked by the Constitution with regulating campaign finance, or by the citizens of Arizona who

exercise lawmaking power through the initiative process. Commissioner Bums may not use

subpoenas to override this legislative judgment.

Fourth, underscoring the subpoena's improper motivation, Commissioner Bums has

demanded to depose the Companies' CEO Don Brandt, even though Mr. Brandt is not the most

knowledgeable witness about the expenses APS seeks to recover through rates. The Court should

not allow Commissioner Burns to use subpoenas to engineer a pre-election spectacle.

FWI4 further confiding the improper motive, Commissioners Bums has indicated his

intention to make public all records he receives, without regard to whether died are business

confidential. That flatly violates Arizona law, and plainly is calculated to harass.

23 The Court should declare that the Commissioner's subpoenas go beyond his lawful

24

25

authority and enter an order enjoining enforcement of the subpoenas.

FACT UAL  BACKG ROUND

26

27

28

Last summer, following speculation in the media that APS had contributed money to

50l(c)(4) organizations that were active in the 2014 elections for Corporation Commission, and

in advance of his own reelection bid this year, Commissioner Bums launched his effort to deter

2
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

any participation by the Companies in the political process. On September 8, 2015,

Commissioners Bums and Bitter Smith publicly issued a joint letter noting "Aps's alleged

contributions to political campaigns" and "request[ing] that all public service corporations and

unregulated entities that appear before the Commission agree to voluntarily refrain from making

campaign contributions in support of or in opposition to Corporation Commission candidates."

Complaint W 7-8 & Ex. 2. Although the Commissioners acknowledged that "laws governing

campaign finance are not within the Commission's purview" and that there were no allegations

of any illegality, they nevertheless stated that they personally "view it as unacceptable and

inappropriate for public service corporations or others to make campaign contributions in support

of or in opposition to any candidate for theCorporations Commission." Id 11119-10 & Ex. 2.

On October 23, 2015, the Companies responded and respectfully declined "to forfeit any

of their First Amendment rights to spear on public issues." Complaint11 1 1 & Ex. 3. Undaunted,

Commissioner Bums pressed ahead. On November 30, 2015, he sent another public letter to

APS stating that "in my opinion, your support for any particular candidate should be open and

transparent." Complaint 11 12 & Ex. 4. Based on that personal opinion, Commissioner Bums

"ask[ed] APS to provide my office with a full report of all spending related in any way to the

2014 election cycle." Id The ostensible purpose was "to find out if APS has spent ratepayer

money to support or oppose the election of Arizona Corporation Commission candidates" and

19

20 is

"to ensure that only APS'sprofits are being used for political speech." Id

APS responded on December 29, 2015, confirming that "any political contribution

21

22

23

24

not treated as an operating expense recoverable in rates." Complaints 14 & Ex. 5.

In a January 28, 2016 letter, Commissioner Bums "embark[ed] upon the next stage of

[his] inquiry into APS's possible campaign contributions" in the 2014 election cycle. Complaint

1115 & Ex. 6. The letter explained that this "next stage" was necessary because APS had "rejected

25 in the[the] proposal" to "voluntarily agree to refrain from making political contributions

26 upcoming election cycle," and then had declined to "provide a report listing any campaign

27 contributions by APS in 2014." Complaint 11 16 & Ex. 6. Commissioner Bums announced

28 his intent "to broaden my inquiry to include funds expended on all political contributions,

3

I

I
I..
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4

5

6
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8

9

10

l l

12

13

14

15

16

17

lobbying, and charitable contributions, i.e. all donations made--either directly or indirectly-by

APS or under APS's brand name for any purpose." APS did not respond.

However, during a Commission meeting on April 12, 2016, Commissioner Bums

declared that "[a]ll votes of this Commission are a tool to be used," and that he 'Will not support

any further action items requested by APS with the exception of an item that might have health

or safety components" until APS complied with his demands. Complaint T 19 & Ex. 7.

In August 2016, Commissioner Bums announced his intent to use Commission resources

to retain an attorney to investigate campaign expenditures in Commissioner elections to prevent

"utility overspending and overparticipating, if you will, in the elections of Corporation

Commissioners." Complaint W 23-24 & Ex. 9. On August ll, the Commission declined to

authorize any expenditure for such an investigation. Complaint ii 25 & Ex. 9.

On August 25, 2016, Commissioner Bums issued the subpoenas that are the subject of

this Complaint Complaint 'll 26 & Ex. 1. A cover letter justified the subpoenas on the ground

that "APS has refused to voluntarily answer my questions about any political expenditures that

APS/Pinnacle Wcst may have made," and that subpoenas were needed to "determine whether

APS has used ratepayer funds for political, charitable or other expenditures." Complaint W 27-

28 & Ex 1. Commissioner Burns stated that he "intend[s] to publicly file all documents related

18

19

20

to this investigation." Complaint 1133 & Ex. 1.

The subpoenas ordered APS and Pinnacle West to provide, by September 15, 2016,

documents and information including: (1) all documents "of any kind that describe arrangements

21 governing Pinnacle West's expenditures or donations offends for any purpose under APS'sname

22

23

24 "each politicaleach year 2011-2016: "each charitable contribution,"

25

26

27

28 "all expenditures to 50l(c)(4)"all expenditures to 50l(c)(3) organizations,"

4

or brand", (2) all documents "of any land that describe the arrangements governing the APS

Foundation's expenditures or donations of funds for any purpose under APS's name or brand",

1 (3 )  fo r  APS,  in

1 contribution," "each expenditure made for lobbying purposes," "each marketing/advertising

1 expenditure," and "a list of all expenditures to 50l(c)(3) and 50l(c)(4) organizations"; (4) for

1 P1nnacle West, in each year 2011-20 l6: "all charitable contributions," "all donations for political

lpurposes,"



1

2

3

organizations," and "each marketing/advertising expenditure", and (5) information on "any

foundations or other entities (formed for charitable or other philanthropic purposes) that are

related to APS and/or Pinnacle West," including "how these entities are funded." Complaintll 29

4 & Ex. 1. In addition, the subpoenas demand that the Companies' CEO Donald Brandt appear for

5

6

testimony on October 6, 2016. Complaint 1130 & Ex. 1. The subpoenas were served on August

26, 2016. Complaint 1134.

7 STANDARD OF REVIEW

8

9 the Arizona courts Thus, if an

"When an Arizona administrative agency unreasonably infringes on the liberties of a

must be able to curb the abuse of power

10

corporation,

administrative agency's investigation becomes a tool of harassment and intimidation rather than

l l

12

13

14

15

16

17

18

19

20

:ea21 scale.

22

23

a means to gather appropriate information, the appropriate court may intrude and stop the

incursion into the constitutional liberties of the parties under investigation." Polaris, 133 Ariz.

At 506-07. "[A] party may resist [the] Commission's subpoena on grounds that the inquiry is

not within its scope of authority, the order is too vague, the subpoena seeks irrelevant

information, or the investigation is being used for an improper purpose, such as to harass."

Carrington v. Ariz. Corp. Comm'n, 199 Ariz. 303, 305 119 (App. 2000).1

"A party seeking a preliminary injunction must show a strong likelihood of success on

the merits, a possibility of irreparable injury if the injunction is not granted, a balance of hardships

weighing in his favor, and public policy favoring the requested reliefs" TP Racing, L.L.L.P. v.

Simms,232 Ariz. 489, 495 1]21 (App. 2013). "A court applying this standard may apply a 'sliding

Ariz. Ass 'n ofProvidersfor Persons with Disabilities v. State,223 Ariz. 6, 12 1112 (App.

2009). "In other words, the moving party may establish either 1) probable success on the merits

| and the possibility of irreparable injury; or 2) the presence of serious questions and that the

24 balance of hardships tips sharply in favor of the moving party." Id (quotations and alterations

25 omitted) .

26

27

28

' Here, the subpoenas have not been issued by the Commission, but instead by Commissioner Bums acting alone.
Because Commissioner Bums actions are unprecedented, the proper procedural path for challenging the subpoenas
is unclear. Out of an abundance of caution, the Companies have filed a motion to quash before the Commission
contemporaneously with thefilingof this lawsuit and motion for preliminary injunction. The Companies have also
lodged objections with Commissioner Bums.

5
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1 ARGUMENT

2 I. THE COMPANIES ARE LIKELY TO PREVAIL ON THE MERITS.

3 A.

4

5

6

7

8

The Bulk of the Information Sought Is Irrelevant to Ratepayer Protection.

Commissioner Burns has claimed the subpoenas are justified to assure that ratepayers are

not being charged for charitable, political, or lobbying expenditures. See Complaint 1111 12, 26,

33 & Exs. 3, 8. However, the bulk of  the information sought by the subpoenas is irrelevant to

that purpose. See Carrington, 199 Ariz. At 305 119 (Commission subpoena may not "seek[]

irre levant information").

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Utility rates are set in rate case proceedings in which the Commission reviews the utility's

books and records for a "test year"-a specif ied twelve-month period-and uses data f rom that

test year to determine the amount of  revenue the utility requires to cover its costs. See Ariz.

Admin. Code 14-2-103, Tucson Elem. Power Co. v. Ariz. Corp. Comm 'n, 132 Ariz. 240, 246

(App. 1982) (describing use of test year); Complaint 111] 36-47 (describing ratemaking process);

see general ly, e.g., In re Arizona Pub. Serv. Co., 258 P.U.R.4th 353 (A.C.C. Juno 28, 2007).

Specif ically, the Commission examines all operating expenses claimed by the utility and the

value of the utility's invested capital (or "rate base") during the test year. Complaint 111138-39.

Commission Staffperforms an audit to ensure that the operating expenses claimed by the utility

are in fact recoverable in rates. Id. 1140. An independent accounting f irm also reviews APS's

books to ensure that all expenses are properly classif ied. Id. Based on the operating expenses

incurred in the test year and deemed to be recoverable, and based on the utility's invested capital

in the test year multiplied by a fair rate ofretum, the Commission determines the utility's revenue

requirement. Id 1l' ll 37-40. I t then uses that revenue requirement to set the rates that the utility

23 will co llec t go ing forward. Id. 9? 41. Once set, rates are not adjusted to ref lect changes in

24

25

operating expenses or rate base, until the utility undertakes a new ratemaldng based on a more

recent test year. Id 1141, Complaint Ex. 10.2

26

27

28

2 The one exception are expenses that may be recovered through adj Astor mechanisms. These expenses are specified
in Commission Orders are transparently calculated and updated in Commission dockets, and do not include the
types of expenses at issue in the subpoena.

6
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2

APS's current rates were set based on a 2010 test year. Complaint11 41. In other words,

the current rates reflect solely the operating expenses that APS incurred in 2010 and for which it

3 claimed recovery, and that the Commission found to be recoverable after the Staff's audit. Id

4

5

6

7

8

9

10

11

12

13

14

15

16 B .

17

11§ 40-41 3 IfAPS incurred other expenses in 2010, but did not seek their recovery, those other

expenses would not be reflected in rates. ld 1] 41. Currently, APS is seeking new rates, based

on a 2015 test year. Thus, these new rates will reflect only 2015 operating expenses claimed by

APS and found to be recoverable after an audit. Any expenses APS incurred in 2011, 2012,

2013, 2014, and 2016 are categorically irrelevant to the rates customers currently pay or will pay

under the new rates, because those rates-as just explained-are based solely on expenses

incurred in the test year (2010 for current rates, and 2015 for proposed new rates). Pinnacle

West, meanwhile, is not a regulated entity and does not recover its operating expenses in rates."

Accordingly, the bulk of the information demanded by Commissioner Bums is irrelevant

to the advertised purpose of the subpoena. APS should not be compelled to produce documents,

information, or testimony relating to its expenses in any year other than a test year. And Pinnacle

West should not be compelled to produce any documents or testimony at all.

The Subpoenas Violate the First Amendment.

The First Amendment "has its fullest and most urgent application to speech uttered during

18

19 (2010). . . ,

a campaign for political office." Citizens United v. Fed Election Comm 'n,558 U.S. 310, 339

"Corporations . like individuals, contribute to the discussion, debate, and the

20 dissemination of information and ideas that the First Amendment seeks to foster." Id at 343

21

22

(internal quotation marks omitted). "The First Amendment protects political association as well

as political expression,"Buckley v. Valet,424 U.S. 1, 15 (1976) (citingNAACP v. Alabama,357

23

24

25

26

27

28

3 APS has made clear that it did not and will not seek to include any political contributions in the expenses it seeks
to recover in laths. See Complaint 1142 & Ex. 5. Likewise, charitable contributions may not be recovered in rates.
See In re Application ofSulphur Springs Valley Elem. Coop. Inc.,2009 WL 2983260 (A.C.C. Sept. 8, 2009). APS
likewise does not seek to recover lobbying expenses in rates. The Commission has held that if APS does seek to
recover any of its lobbying costs in rates as useful to customers, "APS must provide the itemized lobbying costs
associatedwith each benefit it allegesresulted from thespecific lobbying activity." In re Arizona Pub. Serf. Co.,
258 P.U.R.4:h 353 (A.C.C. June 28, 2007).
4 Pinnacle West does provide business services to APS. To the extent APS seeks to recover in rates the cost of
paying Pinnacle West for those business services, the relevant expenses would be submitted as part of the test-year
ratemaking described above and subjected to Commission review and audit before they could be included in rates.
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2

3

4

5

U.S. 449 (l958)), which encompasses financial contribution to political activities or charitable

organizations. Id at 65. Strong First Amendment interests also exist in anonymous speech.

Mclntyre v. Uhio Elections Comm 'n, 514 U.S. 334, 342-43 (1995). Consequently, compelled

disclosure of political or charitable contributions can violate First Amendment rights. Buckley,

424 U.S. at 64, Davis v. Fed. Election Comm 'n, 554 U.S. 724, 744 (2008).

6 1. The Subpoenas Diseriminate Against the Companies Based on Their
Viewpoint andre Calculated to Discourage Political Speech.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Commissioner Bums' subpoenas violate the First Amendment for the independent reason

that they discriminate based on viewpoint and are calculated to deter political speech. Indeed,

they are a textbook example of the kind of abuse the First Amendment protects against. The

subpoenas are aimed selectively at two companies after they refused to "voluntarily" abstain

from political speech--companies against which Commissioner Bums is campaigning in seeking

reelection. Complaint Ex. 8 (Commissioner Bums' website describing "my battle with APS" as

his top issue). Govemrnent action burdening speech violates the First Amendment when it is

"adopted or is enforced in order to harass," Citzeens United, 558 U.S. at 370, such as when i t

discriminates based on the speaker's viewpoint or is calculated to deter expression.

That is the case here. First, the subpoenas compel disclosure selectively based on the

viewpoint and identity of the speaker. From the very start of his inquiry, Commissioner Bums

has focused on "APS's alleged contributions to political campaigns," Complaint 118 & Ex. l, and

has railed against "uti l i ty overspending and overparticipating" in Commission elections.

Complaint 1122 & Ex.7 (emphasis added). Other speakers with viewpoints more aligned with

Commissioner Burns, such as the rooftop solar industry that reportedly has spent heavily on

Corporation Commission clections,5 are not and would not be subject to any disclosure

requirement. In fact, the Companies would be the only corporations in Arizona subject to this

disclosure mandate. Such selective regulation flatly violates the First Amendment. "[T]he First

Amendment stands against attempts to disfavor certain subjects or viewpoints. Prohibited, too,

are restrictions distinguishing among different speakers, allowing speech by some but not
27

28 5 See, e.g., Howard Fischer,Solar Interests Pour Money Into Corp Comm Race, Capitol Media Services, Aug. 29,
20 l6.
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21 government interest,"

I

8

22

23
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25
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others." Citizens United,558 U.S. at 340 (internal citations, quotation marks omitted),see also

Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 828-29 (1995)

("Discrimination against speech because of its message is presumed to be unconstitutional..

The government must abstain from regulating speech when the specific motivating ideology or

the opinion or perspective of the speaker is the rationale for the restriction.").

Second, the subpoenas are intended to accomplish through different means what

Commissioner Burns failed to achieve when the Companies refused to refrain "voluntarily" from

future political expenditures. Commissioner Burns stated that he was "broaden[ing]" his inquiry

and "require[ing]" cooperation because APS had refused to accede to his demands. Complaint OH[

15-17 & Ex.5. That kind of retaliation is plainly unlawful. See Willie v.Robbins,551 U.S. 537,

555 (2007) (noting the "longstanding recognition that the Government may not retaliate for

exercising First Amendment speech rights"); see also While v. Lee, 227 F.3d 1214, 1228 (9th

Cir. 2000) ("[G]overnment officials violate [the First Amendment] when their acts would chill

or silence a person of ordinary firmness ....").

2. The Subpoenas Are Not Justo/ied By Any Important Government Interest.

Nor can the subpoenas be justified under the case law concerning generally applicable

disclosure requirements. In the first place, as just described, these subpoenas impose generally

applicable obligations. They are selectively targeted at two companies. But in any event, they

also fail the "exacting scrutiny" courts apply to generally applicable disclosure requirements.

Citizens United,558 U.S. at 366-67. First, the requirement must serve a "sufficiently important

id, that "reflect[s] the seriousness of the actual burden on First

Amendment rights." Davis, 554 U.S. at 744 (emphasis added),John Doe #1 v. Reed, 561 U.S.

186, 196 (2010). Second, that interest must have a "substantial relation" to the disclosure

requirement. Citizens United,558 U.S. at 366-67. The subpoenas cannot survive such scrutiny.

The subpoenas are not justified by any important governmental interest. As an initial

matter, the subpoenas cannot be justified by the Commission's interests in protecting ratepayers

because, as discussed above, they are massively overbroad with respect to that interest. See Ariz.

Right to Life Political Action Comm. v. Bayless, 320 F.3d 1002, 1010-11 (9th Cir. 2003)

9
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3

4

5

6

(invalidating statute burdening political speech where fit between statute and purported purpose

"is poor at best"); Am. Civil Liberties Union of Nevada v. Heller, 378 F.3d 979, 1000 (9th Cir.

2004) (invalidating law requiring certain groups to reveal names of financial sponsors as

overbroad). Requiring the Companies to produce information irrelevant to customer rates bears

no "substantial relation" to the Commission's interest in regulating rates. Citizens United, 558

U.S. at 366-67.

7

8

9

10

l

12

13

14

15

16

17

18

Nor can the subpoenas be justified in order to prevent the "overparticipati[on]" of utilities

in the electoral process, as Commissioner Burns' has described his goal. See Complaint 1122 &

Ex. 7. "11]t is our law and our tradition that more speech, not less, is the governing rule." Citizens

United, 558 U.S. at 361. The Constitution "entrust[s] the people to judge what is true and what

is false." Id at 354-55. Commissioner Bums may disagree, but that is the law.

At times, Commissioner Burns has also suggested that compelled disclosure will prevent

the appearance of corruption. To be clew, Commissioner Bums does not allege any actual quid

pro quo corruption. Instead, he claims to prevent an appearance of undue influence that might

arise in the future. See Complaint Ex. 9 at 20 ("I'm not telling anybody that you're unduly

influenced. I'm concerned about the future of who comes to run for the Corporation Commission

and how they are perceiving these large sums of money being pumped into these campaigns.").

However, the U.S. Supreme Court held that independent spending poses no risk of "quid

19 g pm quo corruption." Citizens United, 558 U.S. at 359. The Court made crystal clear that

20 "independent expenditures, including those made by corporations, do not give rise to corruption

21 In fact, "there is only scant

22

or the appearance of corruption." Id at 357 (emphasis added).

evidence that independent expenditures even ingratiate.

23

Ingratiation and access, in any event,

arc not corruption." Id. at 360. The Court explained that "[t]he absence of prearrangement and

with the candidate or his agent alleviates the danger that expenditures will be24 l coordination
I

25 I given as a quidpro quo for improper commitments from the candidate." Id at 357. The Court

26

27

I

| further explained that such expenditures are nothing more than "political speech presented to the

1 electorate" in attempt to "persuade voters." Id at 360. The Supreme Court's holding applies

28 with even greater force to anonymous contributions received by independent 50l(c)(~l) social

10l
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welfare organizations, which then decide how to use the funds they receive in support of those

organizations' own advocacy goals and agendas. Such contributions are two steps removed from

any candidate and, under the Supreme Court's reasoning, pose no risk of corruption.

Commissioner Burns Lacks the Authority to Issue the Subpoenas.

Commissioner Burns lacks authority to issue the subpoenas. First, a subpoena aimed at

the disclosure of political expenditures is not 'Wvithin [the Commission's] scope of authority."

Carrington, 199 Ariz. At 305 119, see also People ex rel. Eabbitt v. Herndon, l 19 Ariz. 454, 456

(1978) ("[A] party may resist an administrative subpoena on any appropriate grounds[,] ...

include[ing] that the inquiry is not within the agency's scope of authority."). The Commission

has no legitimate regulatory interest in a public service corporation's charitable and political

contributions and lobbying expenses, so long as it is not seeking to treat those expenditures as

recoverable operating expenses. And the Commission has no legitimate interest at all in such

expenses by an unregulated corporation, such as Pinnacle West. Indeed, Commissioner Bums

himself acknowledged that the "laws governing campaign finance are not within the

Commission's purview." Complaint 119 & Ex. 2.

The Arizona Constitution delegated campaign finance regulations to the legislature, not

to the Corporation Commission. See Ariz. Const. art. 7, § 16.6 Regulation of campaign finance

is governed by the "comprehensive statutory scheme" set forth in A.R.S. §§ 16-901 to 16-961,

Passion v. Thomas, 225 Ariz. 168, 169 il 6 (2010), and is administered by the Secretary of State

and the Citizens Clean Elections Commission. Violations are punished by the Citizens Clean

Elections Commission, Attorney General or county, city, or town attorney. A.R.S. §§ 16-924,

956(A)(7). The Commission has no authority to enforce the campaign finance statutes.

Under Arizona law, corporations need not disclose contributions to groups dirt may make

independent political expenditures. And groups that make independent expenditures are only

required to disclose their donors if the groups qualify as "political committees" under Arizona

law. A.R.S. §§ 16-913, 16-914.02(K), 16-915. Commissioner Bums, like any citizen, is free to

advocate for a change in the law, but he may not use the subpoena power to override policy

28
e The People also have lawmaking power through citizens' initiatives and referenda. Ariz. Const. IV, pt. l, § l.

l l

i
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1 decisions that the Constitution assigns to the legislative branch. To hold otherwise would violate

2

3

4

I
l

7

8

the Constitution's separation ofpowers. State ex rel. Montgomery v. Mathis,231 Ariz. 103, 121

1166 (App. 2012) ("A violation of the separation of Powers doctrine occurs when one branch of

government usurps another branch's Powers or prevents that other branch from exercising its

5 authority."), Williams v. Pipe Trades Indus. Program of Ariz., 100 Ariz. 14, 17 (1966) (the

6 "Corporation Commission's Powers do not exceed those to be derived from a strict construction

of the Constitution and implementing statutes."), TontoCreek Estates Homeowners Ass 'n v. Ariz.

Corp. Comm 'n, 177 Ariz. 49, 55-57 (App. 1993).

9

10

Second,Commissioner Bums lacks the authority to subpoena documents in the absence

and disconnected from any Commission-authorized

11

12

13

of any al legation of wrongdoing

investigation. With respect to APS documents, Commissioner Bums claims authority under

A.R.S. 40-241. (That provision applies solely to public service corporations and not to their

parents or aitiliates.) But A.R.S. 40-241 cannot be read in isolation. It describes the power to

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

"inspect" records (not demand written responses) in the context of a proceeding that the

Commission as a whole has authorized under A.R.S. 40-l02(C), which states, "Any

investigation, inquiry or hearing may be undertaken or held by or before any commissioner

designated by the commission for the purpose." (emphasis added). Regarding Pinnacle West

documents, Commissioner Bums has cited Article 15 Section 4 ofthe Arizona Constitution, but

that provision likewise does not support him. In Arizona Corp. Comm 'n v. State ex rel. Woods,

171 Ariz. 286 (1992), the Supreme Court considered Ar length whether the Commission had

authority to imposing reporting requirements on the affiliates of public service corporations, and

concluded that it did pursuant to its Powers under Article 15 Section 3 of the Arizona

Constitution, but only insofar as the requirements are "reasonably connected to and necessary for

its ratemaldng power." Id at 294-95. These reporting rules are codified in Ariz. Admin. Code

R14-2-801 to -806, and they do not require disclosure of the infonnation sought by

Commissioner Bums. It would have been nonsensical for the Supreme Court to engage in an

extended analysis of the Commission's limited Powers over affiliates under Article 15 Section 3,

if the Commission could have simply bypassed those limitations by invoking Article 15 Section

12



1 4. The implications of Commissioner Burns' position are sweeping: any single Commissioner

2

3

4

5 D.

6

7

8

9

10

l l

could decide to mandate the public disclosure of any information, by any corporation doing

business in Arizona, for any reason-even when opposed by the remainder of the Commission.

The Court should reject such a notion.

CompellingTestimony by the Companies' CEO Is Wholly Improper.

Commissioner Bums' subpoenas compound their overbroad requests for written

information with a demand to depose the Companies' CEO. That demand is improper not only

for due reasons already discussed, but also because the lawprotects witnesses from undueburden

and "annoyance, embarrassment, [or] oppression." Ariz. R. Civ. P. 45(e)(1), Ariz. R. Civ. P.

26(c)(l), Am. FamilyMat. Ins. Co. v. Grant,222 Ariz. 507, 513 'i{21 (App. 2009) (requiring less

intrusive means of discovery to avoid harassment). Accordingly, courts have held that

12 depositions of high-ranking company officials are unduly burdensome and unwarranted. See,

13

14

15

16

17

18

19

20

21

22

23

24

25

26

e.g, Baine v. Gen. Motors Corp_., 141 F.R.D. 332, 334 (M.D. Ala. 1991) (the "legal authority is

fairly unequivocal" that sharp limits are placed on depositions of high-ranking officials). Efforts

to depose high-level executives "create[] a tremendous potential for abuse or harassment;" Apple

Inc. v. Samsung Elecs. Co.,Ltd, 282 F.R.D. 259, 263 (ND. Cal. 2012). A party cannot compel

testimony from a highly placed executive unless it can show that the executive has "knowledge

that is both unique and relevant." Guan Ming Lin v. Benihana Nat'I Corp., No. 10 CIV. 1335,

2010 WL 4007282, at *2 (S.D.N.Y. Oct. 5, 2010) (prohibiting deposition of high-ranking

executive who had "no special personal knowledge" when others could testify to same topics).

Here, Mr. Brandt docs not have unique or special knowledge regarding the subpoena's

purported purpose. Instead, Commissioner Bums seeks the public spectacle of calling the CEO

to the carpet the week before early voting begins. If any deposition is allowed, it should be of a

lower-level person with relevant knowledge of how APS accounted for its expenses during the

20]0 and 2015 test years. See Salter v. Upjohn Co., 593 F.2d 649, 651 (5th Cir. 1979) (affirming

order prohibiting executive deposition until lower-level employees deposed), Am. Family Mat.

27
. . a t

28

Ins Co., 222 Ariz. at 513 1121 (prohibiting potentially harassing discovery until "litigants

least initially pursue less intrusive discovery").

13
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1 E. Commissioner Burns's Threat to Publicly Disseminate the Information
Gathered by the Subpoenas Underscores Its Improper Purpose.

2

3

4

5

6

7

8

9

10

Commissioner Bums has declared his intention to make publicly available all the

information and testimony he gathers. That flagrantly violates statutory protections of

confidential business information. See A.R.S. § 40-204(C) ("No information furnished to the

commission by a pt service corporation, except matters specifically required to be open to

public inspection, shall be open to public inspection or made public"). To be made public, there

must be due process: an "order of the commission entered after notice" or an order entered "in

the course of a hearing or proceeding." Id. There is no basis for Commissioner Bums to

unilaterally make confidential information public, and the threat merely underscores the

subpoena's improper purpose.
l l

11. AN 1N.rUNCTION IS NEEDED TO PREVENT IRREPARABLE HARM.
12

13

14

15

16

17

18

19

20

21

22

23

24

Irreparable harm exists where "damages are inadequate to address the full harm suffered."

IB Prop. Holdings, LLC v. Rancho Del Mar Apartments Ltd. P'5h1P,228 Ariz. 61, 65 11 11 (App.

201 1). The U.S. Supreme Court has long recognized that the "loss of First Amendment freedoms,

for even minimal periods of time, unquestionably constitutes irreparable injury." Elrod v. Burns,

427 U.S. 347, 373 (1976). Here, no amount of damages could remedy die forced public

disclosure of material protected by the First Amendment.

First, once the information is revealed, it can never again be protected. A court cannot

"'unrig the bell' once die information has been released." Maness v. Meyers,419 U.S. 449, 460

(1975); Mobilisa, Inc. v. Doe, 217 Ariz. 103, 112 1126 (App. 2007) ("[A]numnasked anonymous

speaker cannot later obtain relief' if the other party fails to prevail on the merits). "Given this

significant consequence, it is even more appropriate to require the court to balance the parties'

competing interests before permitting discovery on the identity issue." Mobilisa 217 Ariz. at

112 1 26.
25

26
Second, forced disclosure creates a risk of retribution. The Supreme Court has recognized

that such disclosure can "subject [the speaker] to threats, harassment, or reprisals from
27

Government officials." Citizens United,558 U.S. at 367. That risk is mole than theoretical here:
28

14



Commissioner Bums already launched a "broadened" investigation into the Companies' past

speech when APS refused to refrain from speech in the upcoming election, and he has described

his vote as a "tool" that he will use to punish APS. Complaint 11117, 19 , Exs. 6,7.

Further heightening the irreparable harm of disclosure is Commissioner Bums' stated

intent to publicly release any information received. "It would be difficult-if not impossible-

to reverse the harm from those broadcasts" of the Companies' protected information.

Hollingsworth v. Perry, 558 U.S. 183, 195 (2010). That is true not only of First Amendment-

protected materials, but also of the Companies' confidential business information that

Commissioner Bums threatens to release publicly.

In. THE BALANCE OF HARMS AND PUBLIC INTEREST FAVOR AN
INJUNCTION.

I

I

The balance of harms strongly favors an injunction. In contrast to the Companies,

Commissioner Bums will suffer no harm from an injunction: he already has access to the

materials APS submitted or will submit in connection with rates set based on 2010 and 2015 test

years. Moreover, Commissioner Bums initiated this investigation more than nine months ago.

There is no urgent and sudden need for the subpoenas.

The public interest likewise favors an injunction. As described above, Arizona has not

generally required disclosure of donors to 501(c)(4) public welfare organizations because of the

public interest in protecting the First Amendment freedom of association As the State of Arizona

recently told the U.S. Supreme Court, "the First Amendment harm is inherent in the disclosure

[of donations] to the government official" because it encourages such "government officials

to single out their political opponent for retribution." Br. of Arizona ct al. as Amicus Curiae in

Support of Petitioner at 2, Cenlerfor Compezilive Politics v. Harris, No. 15-152 (U.S. Sept. 2,

2015). And the Commission as a whole has refused to endorse Commissioner Burns' "battle

with APS." Complaint 111120, 25, & Ex. 8. The public interest weighs on the side of protecting

First Amendment rights.

CONCLUSION

An Order to Show Cause should be issued and a preliminary injunction granted.
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DATED this 9th day of September, 2016.

OSBORN MALEDON, P.A.

By 49-/s/
R. y

Joseph N. Roth
2929 North Central Avenue, 21 st Floor
Phoenix, Arizona 85012-2793

IENNER & BLOCK LLP
Matthew E. Price
1099 New York. Ave. NW Suite 900
Washington, DC 20001

Attorneys for Plaintiffs
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4/18/2017 APS Reaches Settlement in Rate Case. Rolls Back Mandatory Demand Charge Proposal | KJZZ
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APS Reaches Settlement In Rate Case, Rolls Back Mandatory Demand
Charge Proposal

By Wil l  t e

Publnshcd: Wcdncsday March I 2017 l;ISpm
Updated: Thursday March 2 2017 2;4lpm

Arizonas largest utility has agreed not to push forward with some of the most
controversial proposals to change how customers are billed.

download On Wednesday Arizona Public Service and 30 other stakeholders announced a
settlement in its pending rate case at the Arizona Corporation Commission.
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.'ii APS was poised to be the first utility in the country to move most of its residential
customers onto a "demand charge" - that would be a new fee based on the one hour
of the month during peak when a household uses the most power. The utility had
argued the charge more accurately reflects the cost of supplying power during the
evenings when demand spikes. But the new charge had been broadly criticized by
consumer and solar advocates who said it was unpredictable and hard for the average
customer to understand.

(P/zuluby Will Stone . Ii/zz;
APS faced backlash over its
demand charge proposal after
Glint its rate case last year.

"The settlement in this case soundly rejects the idea that mandatory demand charges
are the right policy for all residential customers," Vote Solars Briana Kobor said. "l
think that should set national precedent."

Instead, most customers will go on to a timeofuse rate that increases the price of
electricity during peak hours, but is not based on demand during a short window of time. Several optional demand rates
will also be available.

Under the agreement, rates for APS customers will not go up as much, either. The utility had previously requested a rate
hike of about $11 per month for the average customer, but instead it will only ask for about a $6 increase.

"A settlement is a negotiation and a compromise between all parties and ultimately the result is very beneficial for the
customers," said Stefanie Layton, APS director of revenue requirements. "We were able to find common ground and that's
significant."

The settlement also addresses one of the most contentious issues facing Arizona's energy market .__ rooftop solar.

1 /4

Under the agreement, APS will grandfather existing rooftop solar customers at the same rates, including for net-metering,

http 1//kjzz.org/contenU442380/aps-reaches-settlement-rate-caserolls-back-mandatorydemand-chargeproposaI
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which currently reimburses customers at retail rates for the excess power they send to the grid. Once the proposed rates

take effect later this year, new solar customers will be reimbursed starting at 12.9 cents/kilowatt-hour for 10 years. For
each successive year that number will step down gradually for new solar systems.

In recent years, the solar industry and utilities in Arizona have been battling over how to charge solar customers hooked
up to the grid. APS contends rooftop solar customers are shifting costs onto all its other ratepayers. "We didn't eliminate
the cost shift in this settlement but we did cut it in half, which is significant progress and a gradual transition to more
sustainable rate structures in the future," Layton said.

The agreement could also represent a shih in the tone of these policy debates.

An APS statement says that a "separate agreement" was reached by the utility, industry representatives and solar
advocates to "stand by the settlement agreement" and "refrain from seeking to undermine it through ballot initiatives
legislation or advocacy at the [Arizona's Corporation Commission]."

That leaves out elections for Arizona Corporation Commission, which have become ground zero for the tight over rooftop
solar. Commissioner Bob Bums has even subpoenaed APS and its parent company Pinnacle West for campaign finance
records tied to alleged dark money spending in the 2014 cycle. Millions were spent by both industries in the 2016 race for
the commission as well.

Overall, reaction from the solar industry was cautiously optimistic about the agreement.

The Solar Energy Industries Association Vice President of State AtTairs Sean Gallagher said the "solar industry didn't get
everything it had hoped for," but that they "hope an era of collaboration will take hold in Arizona."

"Sur run will stand by the terms of the settlement agreement and plans to provide Arizonans with access to rooftop solar,
even though the settlement does not fully recognize the multitude of benefits that rooftop solar brings to all Arizonans"
Sunrun's Chief Policy Otlicer Anne Hoskins said in a statement.

The settlement still needs approval from the Arizona Corporation Commission.
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ARIZONA CORPORATION COMMISSION
APRIL 10, 2017 THROUGH ApRlL 21, 2017

THIS WILL SERVE AS NOTICE THAT ONE OR MORE OF THE COMMISSIONERS MAYATTEND ANY
HEARING FOR THE PURPOSE OF HEARING EVIDENCE AND ASKING QUESTIONS. THERE WILL
BE NO VOTE BY THE COMMISSIONERS UNLESS AN ADDITIONAL NOTICE IS APPROPRIATELY
POSTED.

**#*#************#***#***************************#******************

MON. APR. 10
10:00 a.m.

Phoenix - Uti l i t ies  - H.R. #1 - Paternos ter
W-01445A16-0437 - Arizona Water Company
(CC&N Extension)

6:00 p.m. Yuma - Uti l i t ies  - Pub lic  Comments  - Commiss ioners
E-0]345A-16-0036 Hz al. - Arizona Public Service Company
(Rates)

Location: The Historic Yuma Theatre
254 Soufh Main Street
Yuma, AZ 85364

TUE. APR. l l
10:00 a.m.

Phoenix - Uti l i t ies  - H.R. #1  - Harp rin,q
W-0]557A-I6-047] .- Lake Verde Water Company Inc.
(CC&N Reinstatement)

WED. APR. 12
10:00 a.m.

Phoenix - Safe tv - H.R. #1  - S te rn
RR-03639A-I 7-0020 - Union Pacific Railroad Company
(Upgrade Crossing)

10:00 a.m. Phoenix - Utilities - H.R. #2 ... He s la
W-01084A-I6-0454 - William P. Farr d/b/a/ Salome Water Company
(Emergency Ra1es)(Proeedural Conference)

THUR APR. 13
10:00 a.m.

Tucson - Utilities - Room 222 - Martin
WS-04245A-16-0392- Red Rock Utilities, LLC
(CC&N Extension)

FRI. APR. 14
10:00 a.m.

Phoenix - Uti l i t ies  - H.R. #1  - He s la
WS-02156A-]6-020] - Rio Verde Urilizies, Inc.
(Rates)

*******###**********************##**********#***********************

MON. APR. 17 NO HEARINGS

TUE.APR. 18 NO HEARINGS

WED. APR. 19 NO HEARINGS

THUR APR. 20
10:00 a.m.

Phoenix - Uti l i t ies  - H.R. #1  - Paternos ter
E0]749A-16-0337 - Graham County Electric Cooperative Inc.
(Sale of Assets)

2:00 p.m. Phoenix - Utilities - H.R. #1 - Jibilian
E0]345A-16-0036 el al. - ArizonaPublic ServiceCompany
(Rates) (Pre-Hearing Conference)



NO HEARINGSFRI. APR. 21

**********#************************»**#*****************************

HEARINGS ARE SUBJECT TO POSSIBLE CANCELLATION WITHOUT FURTHER NOTICE TO NON-
PARTIES. INTERESTED PARTIES SHOULD CHECK WITH THE HEARING DIVISION (602542-4250)
PRIOR TO ATTENDING ANY MATTER SCHEDULED.

Persons with a disability may request a reasonable accommodation such as a sign language interpreter, as well as
request this document in an alternative format, by contacting Carolyn Buck, ADA Coordinator, voice phone number
602-542-3931, email KCannon@azcc.gov. Requests should be made as early as possible to allow time to arrange
the accommodation.
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1

2 COMMISSIONERS

3

4

5

6

DOCKET no. E-01345A-16-0036

)

IN THE MATTER OF THE APPLICATION OF
ARIZONA PUBLIC SERVICE COMPANY FOR A
HEARING TO DETERMINE THE FAIR VALUE OF
THE UTILITY PROPERTY OF THE COMPANY
FOR RATEMAKING PURPOSES, TO FIX A JUST
AND REASONABLE RATE OF RETURN
THEREON, TO APPROVE RATE SCHEDULES
DESIGNED TO DEVELOP SUCH RETURN

RATE CASE
PROCEDURAL ORDER

BY THE COMMISSION:

I
I

I

I

I

Ferré, Warren Woodward, IO Data Centers, LLC ("IO"), Freeport Minerals Corporation ("Freeport"),

a

1

I

7

8

9

10

l l

12 On June 1, 2016, Arizona Public Service Company ("APS" or "Company") fi led with the

13 Arizona Corporation Commission ("Commission") the above-captioned Rate Case App1ication.l The

14 application, which is based on a test year ending December 31, 2015, seeks a $165.9 million net

15 increase in base rates Among other things, the application also seeks changes in some of its adjustor

16 mechanisms, seeks to establish a new residential and small commercial rate design that moves away

17 &om current two-part volumetric rates to three-paN demand-basd rates, seeks to reduce on-peak time-

18 of-use hours, and seeks to grandfather existing solar customers while modify ing net metering

19 arrangements for new solar customers. Pursuant to Commission Decision No. 75047 (April 30, 2015),

20 issues related to APS's proposed Automated Meter Opt-Out Service Schedule will also be addressed

21 in the proceeding on the application.

22 Parties who have previously been granted intervention in this docket are Richard Gayer, Patricia

23

24 Arizonans for Electric Choice and Competition ("AECC"), Sun City Home Owners Association ("Sun

25 City HOA"), Wester Resource Advocates ("WRA"), and Arizona Investment Council ("AIC").

26 On June 14, 2016, APS filed a Notice of Errata.

27

28 | On January 29, 2016, APS filed its Notice of Intent to File a Rate Case Application and Request to Open Docket.

F
S:\TJibilian\APS20 l6Rates\POs\RCPO.docx l
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1 On June 14, 2016, Arizona Utility Ratepayer Alliance ("AURA") filed a Motion for Leave to

2 Intervene and Consent to Email Service.

3 On June 15, 20]6, Property Owners and Residents Association, Sun City West ("PORA") filed

4 an Application to Intervene, signed by AI Gervenack and Rob Robbins. Attached to the intervention

5 request was a copy of a May 16, 2016 Resolution of the PORA Board of Directors appointing Mr.

6 Gervenack, PORA Director, as its lay representative in this docket, and Mr. Robbins, PORA President,

7 as its lay representative in the event Mr. Gervenack is unavailable to actively participate in this

8 proceeding. PORA also filed a Consent to Email Service.

9 On June 16, 2016, Arizona Solar Energy Industries Association ("AriSEIA") filed its

10 Application to Intervene. The tiling indicates that on May 10, 2016, the Board of Directors ofAriSEIA

11 authorized Mr. Tom Harris, its Chairman, to act on its behalf in this proceeding. AriSEIA also filed a

12 Consent to Email Service, but has not as of this date sent a verifying email from its designated email

13 address for this docket.

14 On June 16, 2016, Arizona School Boards Association ("ASBA") and Arizona Association of

15 School Business Officials ("AASBO") (collectively "ASBA/AASBO") jointly tiled a Motion for

16 Leave to Intervene.

17 On June 17, 2016, Sun City HOA filed a Clarification.

18 On June 17, 2016, Cynthia Zwick in her individual capacity and Arizona Community Action

19 Association ("ACAA") jointly filed a Motion for Leave to Intervene. The joint intervention request

20 states that Ms. Zwick is authorized to represent ACAA in this proceeding. ACAA also filed a Consent

21 to Email Service, but has not as of this date sent a verifying email from its designated email address
1
I

r
22 for this docket.

23

24 I

On June 17, 2016, APS filed its Opposition to AURA's Motion for Leave to Intervene.

On June 22, 2016, the Residential Utility Consumer Office ("RUCO") filed a Motion for Leave

l

I
I

I

25 to Intervene.

26 On June 22, 2016, APS docketed copies of its lead/lag study arid excerpts from the Handy-

27 Whitman Bulletin No. 182 used to calculate its proposed reconstruction cost new less depreciation

28 ("RCND") rate base.

1

2
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2

3

4
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1

On June 22, 2016, Southwest Energy Efficiency Project ("SWEEP") filed a Motion for Leave

to Intervene and a Consent to Email Service.

On June 23, 2016, APS filed its Second Notice of Errata.

On June 24, 2016, AURA filed its Response in Support of Motion to Intervene.

On June 24, 2016, APS filed a copy of the notice it provided to parties of record of the Rate

Case Technical Conferences scheduled for July 20, 2016, August 23, 2016, September 29, 2016, and

October 26, 2016.

On June 27, 2016, Vote Solar filed a Motion for Leave to Intervene and a Consent to Emaill

5

6

7

8

9

Conservation & Drainage District (collectively, "ED8/McMullen") jointly filed a Motion for Leave to
I
r

I

r

1
II

a

i

Service.

10 On June 28, 2016, APS filed its Reply in Opposition to Arizona Utility Ratepayer Alliance's

11 Motion to Intervene.

12 On June 29, 2016, the Electrical District Number Eight and McMullen Valley Water

13

14 Intervene. ED8/McMullen also filed a Consent to Email Service, but has not as of this date sent a

15 verifying email from its designated email address for this docket.

16 On July l, 2016, the Commission's Utilities Division ("Staff") issued a Letter of Sufficiency

17 pursuant to Arizona Administrative Code ("A.A.C.") R14-2-103, classifying APS as a Class A utility.

18 On July 1, 2016, AURA filed a Motion to Strike.

19 On July 5, 2016, The Kroger Co. ("Kroger") filed a Motion for Leave to Intervene and a

20 Consent to Email Service.

21 On July 5, 2016, pursuant to Arizona Supreme Court Rule 39(a), John William Moore, Jr., filed

22 with the Commission a Motion to Associate Counsel Pro Hac Wee to associate Kurt J. Boehm and

23 Jody Kyler Cohn as counsel for Kroger in this matter.

24 On July 5, 2016, APS filed its Reply in Opposition to Arizona Utility Ratepayer A1liance's

25 Motion to Strike.

26 July 6, 2016, AURA filed its Response to APS's Reply in Opposition to Arizona Utility

27 Ratepayer Alliance's Motion to Strike.

28 On July 7, 2016, Tucson Electric Power Company ("TEP") filed a Motion for Leave to

1
1 3
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On July 12, 2016, Solar Energy Industries Association ("SEIA") filed a Motion for Leave to

I|

|

l

|
I
I

I

R
I

1 Intervene. TEP also filed a Consent to Email Service, but has not as of this date sent a verifying email

2 from its designated email address for this docket.

3 On July 8, 2016, Pima County filed a Motion for Leave to Intervene. Pima County also filed

4 a Consent to Email Service, but has not as of this date sent a verifying email from its designated email

5 address for this docket.

6 On July 11, 2016, Staff filed a Request for Procedural Schedule.

7

8 Intervene. SEIA also filed a Consent to Email Service, but has not as of this date sent a verifying email

9 from its designated email address for this docket.

10 On July 15, 2016, the Energy Freedom Coalition of America ("EFCA") filed a Motion to

l l Intervene.

12 On July 18, 2016 Wal-Mart Stores, Inc. and Sam's West, Inc. (collectively, "Walmart") filed

13 an Application for Leave to Intervene arid a Consent to Email Service.

14 On July 19, 2016, Staff filed a Motion to Consolidate, requesting that this docket be

15 consolidated with Docket No. E-01345A-16-0123.

16 Numerous public comments have been filed in this docket.

17 Intervention Requests

18 No party has objected to the Motions to Intervene filed by PORA, AriSEIA, ASBA/AASBO,

19 Cynthia Zwick, ACAA, SWEEP, RUCO, Vote Solar, ED8/McMullen, Kroger, TEP, Pima County, and

20 SEIA.

21 Accordingly, PORA, AriSEIA, ASBA/AASBO, Cynthia Zwick, ACAA, SWEEP, RUCO, Vote

22 Solar, ED8/McMullen, Kroger, TEP, Pima County, and SEIA should be granted intervention.

23 AURA's Intervention Request

24 APS has contested AURA's intervention request.

25 In its Motion to Intervene, AURA states that it is a nonpolitical, non-partisan organization

26 founded in 2015 "to advise and represent utility ratepayers on vital issues affecting their pocketbook,"

27 and to advocate "on behalfofeveryday Arizonans to ensure that utilities act responsibly with affordable

28 rates, subject to transparent regulation, while providing sustainable utility services." AURA asserts

4I
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1

2

3

4

5

6

7

8

that it is independent from any government entity, and contends that it is unique in its commitment to

all Arizona ratepayers and its advocacy for effective and efficient utility oversight. AURA states that

while it does not advocate any particular alternative energy production or efficiency measures, it

believes that "all such prudent measures should be part of Arizona's energy portfolio, without undue

ratepayer subsidies." AURA indicates that it is particularly interested in APS's rate design proposals

and proposals to modify its net metering tariff, but that it wishes to reserve the right to tadce positions

on any other issues in this case. AURA contends that no other party can adequately represent AURA's

interests.

9

10

l l

12

13

14

15

16

APS states that AURA is the Arizona registered trade name for Quinn & Associates, LLC,

whose only members are Mr. Patrick Quinn, a registered lobbyist, and his wife.2 APS states that Mr.

Quinn has described Quinn & Associates as a business and political consulting firm, and that Mr. Quinn

has testified that AURA is funded by the Energy Foundation, whose mission, according to its website,

is "to promote the transition to a sustainable energy future by advancing energy efficiency and

renewable energy." APS contends that because AURA is a lobbying firm, it lacks a direct and

substantial interest in this docket. APS posits that AURA's participation "is both redundant and almost

certain to unduly expand the scope of the docket." APS contends that at a minimum, AURA should be

20

17 grouped with other interveners having substantially like interests and positions into a class pursuant to

18 A.A.C. R14-2-105(C). A.A.C. R14-2-l 05(C) addresses the declaration of a class of "interested

19 persons" for purposes of hearing.

A.A.C. R14-3-105 allows parties who are directly and substantially affected by a proceeding to

2] intervene. AURA has stated an interest in the issue of alternative energy production without undue

22 ratepayer subsidies, and in the issue of the effects of a rate design with demand charges, both of which

23

24

are implicated by APS's rate case. Rule 105 does not require that a party be a customer, or do business

with the utility, in order to have an interest in the proceeding sufficient to intervene. AURA's business

25 form does not preclude intervention, nor does the fact that other parties to a case may have interests

26 similar to those expressed by AURA. It has not been demonstrated at this time that AURA's

27

28 2 The members of Quinn & Associates, LLC are Patrick J. Quinn and Marcia M. Quinn.

5
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3

participation will unduly broaden the issues in this docket, or that there is a need to declare a class, or

classes, of "interested persons" for this docket.

Accordingly, AURA should be granted intervention.

4 Consents to Email Service

5 The Commission is appreciative of parties' requests to receive service by email. The

6

7

I

8

9

I
10

l l i
P

12
:

E13

14

Commission will soon be implementing a procedure whereby all filings made by aCommissioner,

the Commission's Executive Director, or a Commission Division will be served upon parties who

have consented to email service via an email containing either an electronic copy of the filing or

a link to access the filing online. Parties who do not consent to email service may not be able to

receive some documents, such as Amendments to Open Meeting Agenda items.

Representatives from AURA, PORA, SWEEP, and Vote Solar have opted to receive service of

all filings in this docket, including all filings by parties and all Procedural Orders and Recommended

Opinions and Orders/Recommended Orders issued by the Commission's Hearing Division, via their

designated email addresses rather than via U.S. Mail. AURA, PORA, SWEEP, and Vote Solar have

15

16 docket for

each exercised this option by docketing hard copies of their Consents to Email Service, and by sending

the this matter to

!17

emails containing their names and number

Hearin2DivisionServicebvEmail@azcc.gov from their designated email addresses.

18

The Hearing

Division has verified the validity of their designated email addresses, which now appear on the service
1

19
1

20

21

list for this matter in addition to their addresses for U.S. Mail. In addition, courtesy email addresses

appear for delivery of courtesy emails to other individuals associated with those parties.

The Consents to Email Service filed by AURA, PORA, SWEEP, and Vote Solar should be

:

I
I

22 granted.

23 Several parties granted intervention by this Procedural Order have requested to receive service

24 by email, but have not as of this date sent an email containing the party's name and the docket number

25 for this matter to Hearin;;DivisionServicebvEmail@azcc.gov from the party's designated email

26 address.3 Once those parties have accomplished this necessary step so that the Hearing Division may

27

428
3 As noted in the procedural history above, these partial are AriSEIA, ACAA, ED8/McMullen, Kroger, TEP, Pima County,
and SEIA.

6
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1

2

3

4

5

6

verify the party's designated email address for accomplishing service, the party's request will be

approved by a subsequent Procedural Order. In addition to the party's designated email address for

accomplishing service, additional courtesy email addresses for the party will also be added to the

service list at that time.

Lav Representatives

Pursuant to Arizona Supreme Court Rule 3 l(d)(28), a non-profit organization may be

7 represented before the Commission by a corporate officer, employee, or a member who is not an active

8 member of the state bar, if (1) the non-profit organization has specifically authorized the officer,

9 employee, or member to represent it in the particular matter, (2) such representation is not the person's

10 primary duty to the non-profit organization, but is secondary or incidental to such person's duties

l l relating to the management or operation of the non-profit organization, arid (3) the person is not

12 receiving separate or additional compensation (other than reimbursement for costs) for such

13 representation. Arizona Supreme Court Rule 3 l (d)(28) further states that the Commission or presiding

14 officer may require counsel in lieu of lay representation whenever it is determined that lay

15 representation is interfering with the orderly progress of the proceeding, imposing undue burdens on

16 the other parties, or causing harm to the parties represented.

17 Mr. A1 Gervenack and Mr. Rob Robbins should be authorized to represent PORA as lay

18 representatives in this proceeding.

19 Mr. Tom Harris should be authorized to represent AriSEIA as lay representative in this

20 proceeding.

21 Ms. Cynthia Zwick should be authorized to represent ACAA as lay representative in this

22 proceeding.

23 Requests to ParticipatePro Hah Vice

24 The Motion filed by John William Moore, Jr. requesting authority to associate Kurt J. Boehm

25 and Jody Kyler Cohn pro hoc vice as counsel for Kroger in this matter lists Mr. Moore as the designated

26 member of the Arizona State Bar with whom communication may be made, and upon whom papers

27 should be served. Attached to the filing is a copy of the verified Application for Appearance Pro I-Iac

28 Vice filed with the State Bar of Arizona for Mr. Boehm and Ms. Cohn, a copy of the certificates of

7
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1 good standing from the jurisdictions in which they have been admitted to practice law, and copies of

2 the Notices of Receipt of Complete Application from the State Bar of Arizona.

3 In the discretion of the Commission, Mr. Boehm and Ms. Cohn should be permitted to appear

4 and participate pro hoc vice in this matter on behalf of Kroger.

5 Proposed Procedural Schedule

6 Staff requests that the following procedural schedule be adopted for this case:

7 Staff and Intervenor Direct Testimony (except rate design) Wednesday, December 21 , 2016

8 Staff and Intervenor Direct Testimony (rate design) Friday, January 27, 2017

9 APS Rebuttal Testimony Friday, February 17, 2017

10 Staff and Intervenor Surrebuttal Testimony Friday, March 10, 2017

11 APS Rejoinder Testimony Friday, March 17, 2017

12 Prehearing Conference Monday, March 20, 2017

13 Proposed Hearing Commencement Date Wednesday, March 22, 2017

14 Staff states that APS and RUCO have indicated to Staff that they are in agreement with Staff" s

15 proposed schedule. Staff requests that a procedural conference be scheduled, if needed, to discuss the

16 schedule and other procedural matters the parties may have concerning the processing of this case.

17 The procedural schedule for processing this case proposed by Staff appears to be balanced and

18 fair and should provide sufficient time to conclude the case within 12 modus of the sufficiency finding.

19 It will therefore be adopted.

20 Pending Intervention Requests

21 The intervention requests filed by EFCA and Wal-Mart will not be ruled upon in this Procedural

22 Order, but will be considered after sufficient time has been allowed for the filing of any responses.

23 Motion to Consolidate

24 The Motion to Consolidate filed by Staff will not be ruled upon in this Procedural Order, but

25 will be considered alter sufficient time has been allowed for the tiling of any responses.

26 IT IS THEREFORE ORDERED that the hearing in this matter shall commence on March

27 22, 2017, at 10:00 a.m., at the Commission's offices, 1200 West Washington Street, Hearing Room

28 No. l, Phoenix, Arizona 85007.
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filed testimony, with the exception of rejoinder testimony, shall be reduced to writing and filed no later

!
L

l
Il

l IT IS FURTHER ORDERED that a prehearing conference shall be held on March 20, 2017,

2 at 10:00 a.m., at the Commission's offices, 1200 West Washington Street, Hearing Room No. 1,

3 Phoenix, Arizona 85007.

4 IT IS FURTHER ORDERED that the direct testimony and associated exhibits to be presented

5 at hearing on behalf of Staff and interveners on issues other than rate design shall be reduced to

6 writing and filed on or before December 21, 2016.

7 IT IS FURTHER ORDERED that the direct testimony and associated exhibits to be presented

8 at hearing on behalf of Staff and interveners on rate design issues shall be reduced to writing and

9 filed on or before January 27, 2017.

10 IT IS FURTHER ORDERED that any rebuttal testimony and associated exhibits to be

l 1 presented at hearing by APS shall be reduced to writing and filed on or before February 17, 2017.

12 IT IS FURTHER ORDERED that any surrebuttal testimony and associated exhibits to be

13 presented by Staff and interveners shall be reduced to uniting and filed on or before March 10, 2017.

14 IT IS FURTHER ORDERED that any rejoinder testimony and associated exhibits to be

15 presented at hearing by APS shall be reduced to writing and filed on or before March 17, 2017.

16 IT IS FURTHER ORDERED that all filings shall be made by4:00 p.m. on the date the filing

17 is due.

18 IT IS FURTHER ORDERED that any objections to pre-filed testimony or exhibits shall be

19 made before or at the March 20, 2017 pre-hearing conference.

20 IT IS FURTHER ORDERED that all testimony filed shall include a table of contents which

21 lists the issues discussed.

22 IT IS FURTHER ORDERED that any substantive corrections, revisions, or supplements to pre-

23

24 than five calendar days before the witness is scheduled to testify.

25 IT IS FURTHER ORDERED that the parties shall prepare a brief written summary of the pre-

26 filed testimony of each of their witnesses and shall file each summary at least two working days

27 before the witness is scheduled to testify.

28

! 9
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l IT IS FURTHER ORDERED that intervention shall be in accordance with A.A.C. R14-3-105,

2 except that all motions to intervene must be filed on or before November 10, 2017.

3 IT IS FURTHER ORDERED that discovery shall be as permitted by law and the rules and

4 regulations of the Commission, except that until December 21, 2010, any objection to discovery

5 requests shall be made within 7 calendar days of receipt," and responses to discovery requests shall be

6 made within 10 calendar days of receipt. Thereafter, objections to discovery requests shall be made

7 within 5 calendar days, and responses shall be made within 7 calendar days. The response time may

8 be extended by mutual agreement of the parties involved if the request requires an extensive

9 compilation effort.

10 IT IS FURTHER ORDERED that for discovery requests, objections, and answers, if receiving

l l party requests service to be made electronically, and the sending party has die technical capability to

12 provide service electronically, service to that party shall be made electronically.

13 IT IS FURTHER ORDERED that, in the alternative to filing a written motion to compel

14 discovery, any party seeking resolution of a discovery dispute may telephonically contact the

15 Commission's Hearing Division to request a date for a procedural conference to resolve the discovery

16 dispute, dirt upon such a request, a procedural conference will be convened as soon as practicable, and

17 that the party making such a request shall forthwith contact all other parties to advise them of the date

18 and time of the procedural conference and shall at the procedural conference provide a statement

19 confirming that the other parties were contacted.5

20 IT IS FURTHER ORDERED that any motions which are tiled in this matter and which are not

21 ruled upon by the Commission within 20 calendar days of the filing date of the motion shall be deemed

22 denied.

23 IT IS FURTHER ORDERED that any responses to motions shall be tiled within five calendar

24 days of the filing date of the motion.

25

26

27

28

4 The date of receipt of discovery requests is not counted as a calendar day, and requests received after 4:00 p.m. Arizona
time will be considered as received the next business day.
s The parties are encouraged to attempt to settle discovery disputes through informal, good-faith negotiations before
seeking Commission resolution of the controversy.

I|
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PUBLIC NOTICE OF HEARING
ON ARIZONA PUBLIC SERVICE COMPANY'S APPLICATION

FOR A PERMANENT RATE INCREASE
DOCKET no. E-01345A-16-0036

Summarv

E
I

4

l

l

>

1

On June 1, 2016, Arizona Public Service Company ("APS" or "Company") tiled an
application with the Arizona Corporation Commission ("Commission") for a permanent
base rate increase. The application seeks a $165.9 million net increase in base rates.
Among other things, the application also seeks changes in some of its adjustor
mechanisms; seeks to establish a new residential and small commercial rate design that
moves away from current two-part volumetric rates to three-part demand-based rates,
seeks to reduce on-peak time-of-use hours, and seeks to grandfather existing solar
customers while modifying net metering arrangements for new solar customers.
Pursuant to Commission Decision No. 75047 (April 30, 2015), issues related to APS's
proposed Automated Meter Opt-Out Service Schedule will be addressed in the rate case
proceeding.

1

1

I

I

The requested gross base rate increase is the sum of three parts: (1) a non-fuel increase
of $227.6 million, (2) the revenue-neutral transfer into base rates of $276.6 million
currently being recovered through adjustor mechanisms, and (3) a decrease in base fuel
costs of ($61.7 million). The net percentage impact of the Company's request on
customer bills will be an increase of approximately 5.74% on average. The actual
percentage rate increase for individual customers that would result from the
application will vary depending upon the type and quantity of service provided.

THE COMMISSION'S UTILITIES DIVISION ("STAFF") IS IN THE PROCESS
OF REVIEWING AND ANALYZING THE APPLICATION. NEITHER Staff
NOR ANY INTERVENOR HAS YET MADE ANY RECOMMENDATION
REGARDING APS'S REQUEST. THE COMMISSION IS NOT BOUND BY
THE PROPOSALS MADE BY Aps, STAFF, OR ANY INTERVENERS. THE
COMMISSION WILL DETERMINE THE APPROPRIATE RATEMAKING
TREATMENT OF THE REVENUES AND EXPENSES RELATED TO APS'S
APPLICATION BASED ON THE EVIDENCE PRESENTED IN THIS
PROCEEDING. THE FINAL RATES APPROVED BY THE COMMISSION
MAY BE HIGHER, LOW ER, OR DIFFERENT THAN THE RATES
PROPOSED BY APS OR BY OTHER PARTIES.

If you have any questions concerning how the Application may affect your bill or other
substantive questions about the Application, you may contact the Company at:
[COMPANY INSERT NAME, ADDRESS, TELEPHONE NUMBER, AND E-
MAIL ADDRESS FOR CUSTOMER CONTACTS CONCERNING THE
APPLICATIOn.

1 IT IS FURTHER ORDERED that any replies shall be filed within five calendar days of the

2 filing date of the response.

3 IT IS FURTHER ORDERED that APS shall provide public notice of the hearing in this matter,

4 in the following form and style with the heading in no less than 24-point bold type and the body in no

5 less than 10-point regular type:

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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How You Can View or Obtain a Copv of the Application
Copies of the Application are available from APS [COMPANY INSERT HOW AND
WHERE AVAILABLEI; at the Commission's Docket Control Center at 1200 West
Washington Street, Phoenix, Arizona, during regular business hours, and on the
Commission website (www.azcc.2ov] using the e-Docket function.

3

4
1

5

Arizona Corporation Commission Public Hearing Information
The Commission will hold a hearing on this matter beginning March 22, 2017, at 10:00
a.m., at the Commission's offices, Hearing Room #1, 1200 West Washington Street,
Phoenix, Arizona. Public comments will be taken on the first day of the hearing.

6

7
1
i
2

8

I9

Written public comments may be submitted by mailing a letter referencing Docket No.
E-01345A-16-0036 to Arizona Corporation Commission, Consumer Services Section,
1200 West Washington, Phoenix, AZ 85007, or by submitting comments on the
Commission's website (www.azcc.gov) using the "Submit a Public Comment for a
Utility" function. If you require assistance, you may contact the Consumer Services
Section at 602-542-4251 or 1-800-222-7000.

10

l l

12

If you do not intervene in this proceeding, you will receive no further notice of the
proceedings in this docket. However, all documents f iled in this docket are
available online (usually within 24 hours aler docketing) at the Commission's website
(www.azcc.gov) using the e-Docket function. You may choose to subscribe to an RSS
feed for this case using the e-Docket tiunction.

13
l
I

14

15 l

16

17

About Intervention
The law provides for an open public hearing at which, under appropriate circumstances,
interested persons may intervene. An interested person may be granted intervention if
the outcome of the case will directly and substantially impact the person, and the
person's intervention will not unduly broaden the issues in the case. Intervention,
among other things, entitles a party to present sworn evidence at hearing and to cross-
examine other parties' witnesses. Intervention is not required if you want to appear
at the hearing and provide public comment on the Application, or if you want to
tile written comments in the record of the case.

18

19

20 i1

21

aI

To request intervention, you must file an original and _Q hard copies of written request
to intervene with Docket Control, 1200 West Washington, Phoenix, AZ 85007, no later
than November 10, 2016. You also must serve a copy of the request to intervene on
each party of record on the same day that you file the request to intervene with the
Commission. Information about what intervention means, including an explanation
of the rights and responsibilities of an intervenor, is available on the Commission's
website (www.azcc.gov) using the "Intervention in Utility Cases" link. The link also
includes sample intervention requests.

I
I

I
I

1.I
i i

22

23

24
I

25 2.
3.

26

27
c.

If you choose to request intervention, your request must contain the following:
Your name, address, and telephone number, and the name, address, and telephone
number of any person upon whom service of documents is to be made, if not
yourself,
A reference to Docket No. E-01345A-16-0036,
A short statement explaining:
a. Your interest in the proceeding (e.g., a customer of APS, etc.),
b. How you will be directly and substantially affected by the outcome of the

case, and
Why your intervention will not unduly broaden the issues in the case;

28
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4.

5.

1

2

3

A statement certifying that you have served a copy of the request to intervene on
APS or its attorney and all other parties of record in the case, and
If you are not representedby an attorney who is an active member of the Arizona
State Bar, and you are not representing yourself as an individual, sufficient
information and any appropriate documentation to demonstrate compliance with
Arizona Supreme Court Rules 31, 38, 39, and 42, as applicable.

4 The granting of motions to intervene shall be governed by A.A.C. R14-3-105, except
that all motions to intervene must be filed on or before November 10, 2016.

E

r

I
)

ADA/E url Access Information
The Commission does not discriminate on the basis of disability in admission to its
public meetings. Persons with a disability may request a reasonable accommodation
such as a sign language interpreter, as well as request this document in an alternative
format, by contacting the A D A Coordinator, Shaylin Bernal, E-mail
SAbemal@azcc.gov, voice phone number 602-542-3931. Requests should be made as
early as possible to allow time to arrange the accommodation.

I
I

P

l

s

I

4

5

6

7

8

9

10 IT IS FURTHER ORDERED dirt APS shall mail to each of its customers a copy of the above

11 notice as a bill insert beginning with the first available billing cycle and shall cause a copy of such

12 notice to be published at least twice in a newspaper of general circulation in the service territory of

13 each affected district, with mailing and publication to be completed no later than August 31, 2016.

14 IT IS FURTHER ORDERED that APS shal l  fi le certification of mailing and publication as

15 soon as possible alter the mailing and publication have been completed, but no later than October 3,

16 2016.

17 IT IS FURTHER ORDERED that notice shal l  be deemed complete upon mai l ing and

18 publication of same, notwithstanding the failure of an individual customer to read or receive the notice.

19 IT IS FURTHER ORDERED that AURA, PORA, AriSEIA, ASBA/AASBO, Cynthia Zwick,

20 ACAA, SWEEP, RUCO, Vote Solar, ED8/McMullen, Kroger, TEP, Pima County, and SEIA are

21 hereby granted intervention.

22 IT IS FURTHER ORDERED that the requests by AURA, PORA, SWEEP, and Vote Solar to

23 receive service of all filings in this docket, including all filings by parties and all Procedural Orders

24 and Recommended Opinions and Orders/Recommended Orders issued by the Commission's Hearing

25 Division, via their respective designated email addresses rather Mm via U.S. Mail, is hereby approved.

26 IT IS FURTHER ORDERED that Mr. Al Gervenack and Mr. Rob Robbins are authorized to

27 represent PORA in this proceeding as PORA's lay representatives, pursuant to Arizona Supreme Court

28 Rule 3 l(d)(28).
V
l
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1 IT IS FURTHER ORDERED that Mr. Tom Harris is authorized to represent AriSEIA in this

2 proceeding as AriSEIA's lay representative, pursuant to Arizona Supreme Court Rule 3 l(d)(28).

3 IT IS FURTHER ORDERED that Ms. Cynthia Zwick is authorized to represent ACAA in this

4 proceeding as ACAA's lay representative, pursuant to Arizona Supreme Court Rule 3 l(d)(28).

5 IT IS FURTHER ORDERED that pursuant to Arizona Supreme Court Rule 3l(d)(28), the

6 Commission or presiding officer may require counsel in lieu of lay representation if it is determined

7 that lay representation is interfering with the orderly progress of the proceeding, imposing undue

8 burdens on the other parties, or causing harm to the parties represented.

9 IT IS FURTHER ORDERED that Kurt J. Boehm and Jody Kyler Cohn are admitted pro hoc

10 vice in the above-captioned matter.

l l IT IS FURTHER ORDERED that Mr. Boehm's and Ms. Cohn's address for service of papers

12 and other communication is:

13

14

Kurt J. Boehm
Jody Kyler Cohn
Boehm, Kurtz & Lowry
36 E. Seventh St., Suite 1510
Cincinnati, OH 4520215

16 IT IS FURTHER ORDERED that the address for service of papers and other communication

17 for the Arizona-licensed attorney designated as local counsel is:

18I
I
I

John William Moore,Jr.
7321 North 16"' Street
Phoenix, AZ 8502019

20 IT IS FURTHER ORDERED dirt withdrawal of representation must be made in compliance

21 with A.A.C. R14-3-l04(E) and Rule 1.16 of the Rules of Professional Conduct (under Arizona

22 Supreme Court Rule 42). Representation before the Commission includes appearances at all hearings

23 and procedural conferences, as well as all Open Meetings for which the matter is scheduled for

24 discussion, unless counsel has previously been granted permission to withdraw by the Administrative

25 Law Judge or die Commission.

26 IT IS FURTHER ORDERED that all parties must comply with Arizona Supreme Court Rules

27 3 l , 38, 39, and 42 and A.R.S. § 40-243 with respect to the practice of law and admission pro hoc vice.

28 IT IS FURTHER ORDERED that the Ex Parte Rule (A.A.c. R14-3-l 13 - Unauthorized

14
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1 Communications) applies to this proceeding and shall remain in effect until the Commission's Decision

2 in this matter is final and non-appealable.

IT IS FURTHER ORDERED that the time periods specified herein shall not be extended

2.

3.

IT IS FURTHER ORDERED that, as permitted under A.A.C. R14-3-l07(B), each party

to this matter may opt to receive service of all filings in this docket, including all filings by parties

and all Procedural Orders and Recommended Opinions and Orders/Recommended Orders

issued by the Commission's Hearing Division, via email sent to an email address provided by the

party rather than via U.S. Mail. To exercise this option, a party shall:

1. Ensure that the party has a valid and active email address to which the party has

regular and reliable access ("designated email address");

Complete a Consent to  Emai l Service us ing the form avai lable  on the

Commission's website (www.azcc.gov) or a substantially similar format;

File the or iginal and 13 copies of  the Consent to Email Service with the

Commission's Docket Control, also providing service to each party to the service

4.

5.

6.

3

4 pursuant to Rule 6(a) or (e) of the Rules of Civil Procedure.

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

list;

Send an email, containing the party's name and the docket number for this matter,

to HearingDivisionServicebvEmail@azcc.gov from the designated email address,

to allow the Hearing Division to verify the validity of the designated email address;

Understand and agree that service of a filing on the party shall be complete upon

the first of the following to occur: (1) the sending, to the designated email address,

of an email containing an electronic copy of the filing or a link to access the filing

online; or (2) for a filing made by a Commissioner, the Commission's Executive

Director, or a Commission Division, the making of the f iling with a service

certification including coding indicating that an automatic service email for the

filing shall be sent to each party whose consent to email service has been approved;

Understand and agree that the party may provide additional email addresses on

the Consent to Email Service for individuals to whom the party desires to have

15
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7.

I

I

service emails sent as a courtesy, but that these courtesy email addresses are not

the designated email address and will not be verified; and

Understand and agree that the party will no longer receive service of filings in this

matter through First Class U.S. Mail or any other form of hard-copy delivery,

unless and until the party withdraws this consent through a filing made in this

docket.

IT IS FURTHER ORDERED that a party's consent to email service shall not become

effective until a Procedural Order is issued approving the use of email service for the party. The

Procedural Order shall be issued only after the party has completed steps l through 4 above, and

the Hearing Division has verified receipt of an email from the party's designated email address.

IT IS FURTHER ORDERED that a party's election to receive service of all Filings in this

matter via email does not change the requirement that all filings with the Commission's Docket

Control must be made in hard copy and must include an original and 13 copies.

IT IS FURTHER ORDERED that the Administrative Law Judge may rescind, alter, amend, or

waive any portion of this Procedural Order either by subsequent Procedural Order or by ruling at

DATED this day ofJuly, 2016.
I
I
Ig
!

\

" g t »

_ . . .

\LIAN
CHIEF ADMINISTRATIVE LAW JUDGE

TEEN. 1
ASSISTSA

l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 hearing.

17

18

19

20

21

22

23

24

25

26

27

28
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1
Copies of the foregoing mailed/delivered
thisgxday of luly, 2016 to :

Thomas A. Loquvam
Thomas L. Mum aw
Melissa M. Krueger
PINNACLE WEST CAPITAL CORPORATION
PO BOX 53999, MS 8695
Phoenix, AZ 85072
Attorneys for Arizona Public Service Company

Patricia Ferré
P.O. Box 433
Payson, AZ 85547

Richard Gayer
526 W. Wilshire Drive
Phoenix, AZ 85003
r a Er cox.net
Consented to Service by Email

l

Warren Woodward
55 Ross Circle
Sedona, AZ 86336
w6345789@vahoo.com
Consented to Service by Email

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

Anthony L. Wander
Alan L. Kiernan
Brittany L. DeLorenzo
IO DATA CENTERS, LLC
615 n. 48"' St.
Phoenix, AZ 85008

25

20 Patrick J. Black
21 C. Webb Crockett

FENNEMORE CRAIG, PC
22 2394 E. Camelback Road, Suite 600

Phoenix, Arizona 85016
23 Attorneys for Freeport Minerals Corporation and

Arizonans for Electric Choice and Competition
24 wcrocket@fclaw.com

pblack@fclaw.com
ldii ns ever strat.com

26 Consented to Service by Email

27

28

17
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1

2

3

4 e e1sert

Greg Eisert, Director
Steven Puck, Director
Government Affairs
SUN CITY HOMEOWNERS ASSOCIATION
10401 W. Coggins Drive
Sun City, AZ 85351

. ail.comi
5

Steven.puck@cox.net
Consented to Service by Email

Timothy M. Hogan
ARIZONA CENTER FOR LAW IN THE PUBLIC INTEREST
202 E. McDowell Road, Suite 153
Phoenix, Arizona 85004
Attorney for Western Resource Advocates

6

7

8

9
the an aic act i.or

12

13

10 ken.wilson@westemresources.or2
schlegeli@aol.com

l l ezuckerman@swener2v.or2
bbaatz@aceee.or.<z
briana@votesolar.or2
Consented to Service by Email for Western Resource Advocates, Southwest Energy Efliciencv
Project and Vote Solar

14 Also Attorney for Arizona School Boards Association and Arizona Association of School Business
Officials, who have not yet consented to Service by Email

15

16

17

18

I

I

Meghan H. Grabel
OSBORN MALEDON, P.A.
2929 N. Central Ave., Suite 2100
Phoenix, Arizona 85012
Attorney for Arizona Investment Council
M2rabel@omlaw.com

19 a into arizonaaic.or
Consented to Service by Email

20

21
I

22

23

24

Al Gervenack, Director
Rob Robbins, President
PROPERTY OWNERS & RESIDENTS ASSOCIATION
13815 Camino del Sol
Sun City West, AZ 85372
Al.2ervenack@porascw.or2
Rob.robbins@porascw.orxz
Consented to Service by Email25

26

27

Tom Harris, Chairman
ARIZONA SOLAR ENERGY INDUSTRIES ASSOCIATION
2122 W. Lone Cactus Dr., Suite 2
Phoenix, AZ 85027

28

18
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i

1 l

l

I

Cynthia Zwick, Executive Director
2 Kevin Hengehold, Energy Program Director

ARIZONA COMMUNITY ACTION ASSOCIATION
3 2700 n. 3rd Street, Suite 3040

Phoenix, AZ 85004
4

:
I

;
rI5

6
I

Daniel Pozefsky,Chief Counsel
RESIDENTIAL UTILITY CONSUMER OFFICE
1110 W. Washington, Suite 220
Phoenix, AZ 85007

7

8

9

10

JayI.Moyes
MOYES SELLERS & HENDRICKS LTD
1850 N. Central Avenue, Suite 1100
Phoenix, AZ 85012
Attorneys for Electrical District Number Eight and
McMullen Valley Water Conservation & Drainage District

l l

12

13

14

Kurt J. Boehm
Jody Kylen Cohn
BOEHM KURTZ & LOWRY
36 E. Seventh Street, Suite 1510
Cincinnati, OH 45202
Attorneys for The Kroger Co.

15
i1
i16

17

JohnWilliam Moore, Jr.
1321 North 16'1' Street
Phoenix, AZ 85020
Attorney for The Kroger Co.

l
l

1
18 1

L
1
8

19

20
I
I
i21

Michael W. Patten
Jason D. Gellman
SNELL & WILMER LLP
One Arizona Center
400 East Van Buren Street
Phoenix, AZ 85004
Attorneys for Tucson Electric Power CompanyiII22

i
i
4

23

24

Charles Wesselhoit
Deputy County Attorney
PIMA COUNTY ATTORNEY'S OFFICE
32 North Stone Avenue, Suite 2100
Tucson, AZ 85701

25

26

27

Giancarlo G. Estrada
KAMPER ESTRADA, LLP
3030 N. 3rd Street, Suite 770
Phoenix, AZ 85012
Attorney for Solar Energy Industries Association

28

19
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l

2

3

Janice Alward, Chief Counsel
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

4

5

6

Thomas Broderick, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

1

7

8

9

COASH & COASH
COURT REPORTING, VIDEO AND
VIDEOCONFERENCING
1802 North 7'*' Street
Phoenix, AZ 85006

10 Pending Interventions:

11

12

13

Court s. Rich
ROSE LAW GROUP PC
7144 E. Stetson Drive, Suite 300
Scottsdale, AZ 85251
Attorney for Energy Freedom Coalition of America

14

15

16

Scott S. Wakefield
HIENTON CURRY, PLLC
5045 n. Isth Street, Suite 110
Phoenix, AZ 85014
Attorney for Wal-Mart Stores, Inc.

17

18

19

Steve w. Chriss
Senior Manager, Energy Regulatory Analysis
Wal-Mart Stores, Inc.
2011 S.E. Street
Bentonville, AR 72716I.

20

21

22

Chris Hendrix
Director of Markets & Compliance
Wal-Mart Stores, Inc.
2011 S.E. Street
Bentonville, AR 72716

23

24

25

Gregory W. Tillman
Senior Manager, Energy Regulatory Analysis
Wal-Man Stores, Inc.
2011 S.E. Street
Bentonville, AR 72716

26
Service List for Docket No. E-01345A-13-0069:

27

28

20
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I
T
4

I

3

Thomas L. Mum aw
Melissa M. Krueger
PINNACLE WEST CAPITAL CORPORATION

2 400 North 5th Street, MS 8695
Phoenix, AZ 85004
Attorneys for APS

4

I
l

Michael A. Curtis
William p. Sullivan
CURTIS, GOODWIN, SULLIVAN, UDALL & SCHWAB, PLC
501 East Thomas Road
Phoenix, AZ 85012-3205
Attorneys for Navopache and Mohave

5

6

7

8

9

Tyler Carlson, Chief Operating Officer
Peggy Gillman, Manager of Public Affairs and Energy Services
MOHAVE ELECTRIC COOPERATIVE, INCORPORATED
P.O. Box 1045
Bullhead City, AZ 86430

10

11

12

Charles R. Moore, Chief Executive Officer
NAVOPACHE ELECTRIC COOPERATIVE, INC.
1878 West White Mountain Blvd.
Lakeside, AZ 859291

11
I
I13

14

Patricia C. Ferry
P.O. Box 433
Payson, AZ 85547

15 Lewis M. Levinson
1308 East Cedar Lane

16 Payson, AZ 85541
1

i
I
I17

18

Warren Woodward
55 Ross Circle
Sedona, AZ 86336

;

l

Patty lhle
304 E. Cedar Mill Road
Star Valley, AZ 8554 l

19

20

21

22

Clara Marie Fritz
6770 w. Hwy 89A, #80
Sedona, AZ 86336

23

24

25

David A. Pennartz
Landon W. Loveland
GUST ROSENFELD PLC
One East Washington, Suite 1600
Phoenix, AZ 85004
Attorneys for the City of Sedona

26

@t 2~
28

v '

Rebecca Tall ran
Assistant to Teena Jibilian
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